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U.S. Customs Service 


Treasury Decisions 


(T.D. 88-33) 


FOREIGN CURRENCIES 
Damy Rates ror Countries Not ON QUARTERLY List ror May 1988 


The Federal Reserve Bank of New York, pursuant to 31 U.S.C. 
5151, has certified buying rates for the dates and foreign currencies 
shown below. The rates of exchange, based on these buying rates, 
are published for the information and use of Customs officers and 
others concerned pursuant to Part 159, Subpart C, Customs Regula- 
tions (19 CFR 159, Subpart C). 


Holiday: May 30, 1988. 


Greece drachma: 
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South Korea won (continued): 


May 10, 1988 
May 11, 1988 
May 12, 1988 
May 13, 1988 
May 16-19, 1988 
May 20, 1988 
May 23, 1988 
May 24, 1988 
May 25-27, 1988 


Taiwan N.T. dollar: 


May 4-18, 1988 
May 19-27, 1988 


(LIQ-03-01 S:NISD CIE) 
Dated: June 7, 1988. 


(for Angela DeGaetano, Chief, 
Customs Information Exchange.) 


(T.D. 88-34) 
FOREIGN CURRENCIES 


VARIANCES FROM QUARTERLY RATE FOR May 1988 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to 31 U.S.C. 5151, and reflect variances of 5 per cen- 
tum or more from the quarterly rate published in Treasury Deci- 
sion 88-23 for the following countries. Therefore, as to entries cov- 
ering merchandise exported on the dates listed, whenever it is nec- 
essary for Customs purposes to convert such currency into: currency 
of the United States, conversion shall be at the following rates. 


Holiday: May 30, 1988. 


Australia dollar: 


May 20, 1988 $0.783100 
May 23, 1988 -786000 
May 24, 1988 783800 
May 25, 1988 789000 
May 26, 1988 797300 
May 27, 1988 .805000 
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New Zealand dollar: 


May 11, 1988 
May 12, 1988 
May 13, 1988 
May 16, 1988 
May 17, 1988 
May 18, 1988 
May 19, 1988 
May 20, 1988 
May 23, 1988 
May 24, 1988 
May 25, 1988 
May 26, 1988 
May 27, 1988 


Republic of South Africa rand: 
May 27, 1988 


Switzerland franc: 
May 27, 1988 $0.696136 


(LIQ-03-01 S:NISD CIE) 
Dated: June 7, 1988. 


BEVERLY DAVIES, 
(for Angela DeGaetano, Chief, 
Customs Information Exchange.) 








U.S. Customs Service 
General Notice 


PERFORMANCE REVIEW BOARDS APPOINTMENT OF 
MEMBERS 


AGENCY: U.S. Customs Service, Department of Treasury. 
ACTION: General notice. 


SUMMARY: This notice announces the appointment of the mem- 
bers of the United States Customs Service Performance Review 
Boards (PRBs) in accordance with 5 U.S.C. 4313(c)(4). The purpose 
of the PRBs is to review senior executives’ performance appraisals 
and make recommendations regarding performance and perfor- 
mance awards. 


EFFECTIVE DATE: May 15, 1988. 


FOR FURTHER INFORMATION CONTACT: Robert M. Smith, 
Acting Director, Office of Human Resources, U.S. Customs Service, 
Post Office Box 636, Washington, D.C. 20044; (202) 634-5270. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


There are two Performance Review Boards in the U.S. Customs 
Service. 


Performance Review Board 1 


The purpose of this Board is to review the performance appraisals 
of Senior Executives rated by the Commissioner and Deputy Com- 
missioner. The members are: 


Chester C. Bryant, Comptroller, Bureau of Alcohol, Tobacco and 
Firearms; 

Stephen E. Higgins, Director, Bureau of Alcohol, Tobacco and 
Firearms; 

John W. Mangels, Director, Office of Operations Department of 
Treasury; and 

John P. Simpson, Deputy Assistant Secretary for Regulations, 
Trade and Tariff Enforcement, Department of Treasury. 


5 
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Performance Review Board 2 


The purpose of this Board is to review the performance appraisals 
of all Senior Executives except those rated by the Commissioner or 
Deputy Commissioner. All are Assistant Commissioners or Regional 
Commissioners of U.S. Customs Service. The members are: 


Assistant Commissioners: 
William P. Rosenblatt, Office of Enforcement; 
William Green, Office of Internal Affairs; 
Samual H. Banks, Office of Inspection and Control; 
Eugene Mach, Office of Commercial Operations; and 
James W. Shaver, Office of International Affairs. 


Regional Commissioners: 
John R. Grimes, South Central Region; 
Edward Kwas, New York Region]; 
George Heavey, Southeast Region; 
Richard McMullen, North Central Region; 
James Piatt, Southwest Region; and 
Quintin Villanueva, Jr., Pacific Region. 


Dated: May 25, 1988. 


WILLIAM VON Raap, 
Commissioner of Customs. 


[Published in the Federal Register, June 15, 1988 (53 FR 22420)] 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 88-58) 


CEMENTOS ANAHUAC DeL GoLFo, S.A., PLAINTIFF AND CEMENTOS DE CHIHUA- 
HuA, S.A., CEMENTOS GUADALAJARA, S.A. DE C.V., CEMENTOS MEXICANOS, 
S.A. DE C.V., Cementos PorTLAND NAcIoNAL, S.A. DE C.V. aNnD CE 
MENTOS VERACRUZ, S.A. DE C.V., INTERVENOR-PLAINTIFFS v. UNITED 
STATES, AND MALCOLM BALDRIGE, SECRETARY OF COMMERCE, DEFENDANTS, 
AND GirrorD Hitt & Co., INc. AND KalisER CEMENT CoRP., INTERVENOR- 
DEFENDANTS 


Court No. 86-01-00082 


OPINION AND ORDER 


[Motions of plaintiff and intervenor-plaintiffs for judgment upon the agency 
record granted in part and denied in part; remanded to International Trade 
Administration.] 


(Decided May 12, 1988) 


Rogers & Wells (Eugene T. Rossides and Robert E. Ruggeri) for the plaintiff. 

Willkie Farr and Gallagher (Walter J. Spak, Jeffrey W. Carr and Robert A. Peter- 
son) for intervenor-plaintiff Cementos de Chihuahua, S.A. 

O’Connor & Hannan (Andrew Jaxa-Debicki) for intervenor-plaintiffs Cementos 
Guadalajara, S.A. de C.V., Cementos Mexicanos, S.A. de C.V., Cementos Portland Na- 
cional, S.A. de C.V. and Cementos Veracruz, S.A. de C.V. 

John R. Bolton, Assistant Attorney General; David M. Cohen, Director, Commer- 
cial Litigation Branch, Civil Division, U.S. Department of Justice (J. Kevin Horgan); 
and Office of the Deputy Chief Counsel for Import Administration, U.S. Department 
of Commerce (Craig L. Jackson) for the defendants. 

Squire, Sanders & Dempsey (Ritchie T. Thomas, William D. Kramer and William 
A. Henry) for the intervenor-defendants. 


AquiLino, Judge: This case seeks revocation of an order of the In- 
ternational Trade Administration, U.S. Department of Commerce 
sub nom. Final Affirmative Countervailing Duty Determination and 
Countervailing Duty Order; Portland Hydraulic Cement and Cement 
Clinker From Mexico, 48 Fed.Reg. 43,063 (Sept. 21, 1983), in the af- 
termath of the agency’s first administrative review thereunder. 
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BACKGROUND 


The history of that determination, wherein the International 
Trade Administration (“ITA”) concluded that “certain benefits 
which constitute bounties or grants within the meaning of section 
303 of the Tariff Act of 1930 * * * are being provided to manufac- 
turers, producers, or exporters in Mexico of portland hydraulic ce- 
ment and cement clinker’,) is set forth in the thorough opinion in 
Cementos. Guadalajara, S.A. v. United States, 12 CIT——, Slip Op. 
88-48 (April 27, 1988), appeal filed May 4, 1988, and will not be re- 
peated here. 

Pursuant to 19 U.S.C. § 1675, the ITA conducted the first review 
of its countervailing-duty (“CVD”) order for the period July 1 
through December 31, 1983. However, prior to publication of either 
the review’s preliminary?’ or final® results, an “Understanding be- 
tween the United States and Mexico Regarding Subsidies and Coun- 
tervailing Duties” had been reached (on April 23, 1985).‘ It pro- 
vides, in part, as follows: 


5. Injury Test 


For purposes of the application of countervailing measures, 
there shall be no presumption that incentives granted by the 
Government of the United Mexican States result in adverse ef- 
fects to the trade or production of the United States. Such ad- 
verse effects shall demonstrated by positive evidence, 
through formal invenmegeicn procedures prescribed by applica- 
ble U.S. domestic law for determining the economic impact of 
Mexican inapare upon an industry in the United States. With 
respect to all United States countervailing duty investigations 
in progress concerning products of Mexico as of the date of en- 
try into force of this Understanding, the United States shall en- 
sure that no countervailing duties shall be imposed upon any 
product of Mexico unless it is determined that the subsidized 
imports are, through the effects of the subsidy, causing or 
threatening to cause material eer to an established domestic 
industry, or retard materially the establishment of a domestic 
* 


* * * 


industry. 
ok 


* ’ 


14. On the basis of this Understanding, Mexico shall be desig- 
nated as a “country under the ment” as provided by sec- 
tion 701 of the Tariff Act of 1930, as amended by the Trade 
Agreements Act of 1979 effective on the date of publication of 
such designation in the Federal Register. 


The date of publication of Mexico’s designation as a “country under 
the Agreement” within the meaning of section 701, 19 U.S.C. 
§ 1671, was April 30, 1985. See 50 Fed.Reg. 18,335. 


1 48 Fed.Reg. at 43,063-64. 

2 See 50 Fed.Reg. 27,476 (July 3, 1986). 

3 See 50 Fed.Reg. 51,732 (Dec. 19, 1985). 

‘ A copy is in the record as document (“R.Doc.”) 39. 
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The final results of the ITA’s review revealed a “country-wide” 
bounty or grant rate of 3.50 percent ad valorem, but Comment 8 on 
the results was to the effect that the ITA should revoke its CVD or- 
der on the ground that the 


Understanding creates an international obligation on the Unit- 
ed States to apply the same procedures in ee duty 
proceedings on Mexican products as for products from oles 
countries. Since section 303 prohibits the Department from as- 
sessing countervailing duties on duty-free products from other 
countries, absent. an a test, Mexico is entitled to the same 
procedural treatment. 50 Fed.Reg. at 51,736. 


The ITA responded that it 


has no international obligation within the meaning of section 

303 of the Tariff Act eae an injury test in this case. The 

Understanding specifically limits injury tests in countervailing 

- proceedings to investigations in progress on April 23, 1985 
to proceedings begun on or after that date. Id. 


It is this response which is at the core of plaintiff's complaint and 
present motion for judgment on the agency record pursuant to CIT 
Rule 56.1. The relief sought in the motion is a direction to the ITA 
to revoke its CVD order and to 


take the necessary steps to ensure that, in accordance with 


* * * revocation * * *, all remaining un liquidated entries of the 
relevant merchandise subject to the Order and the annual ad- 
ministrative review are liquidated without the assessment of 
countervailing duties.® 


A brief submitted on behalf of intervenor-plaintiff Cementos de Chi- 
huahua, S.A. joins with the plaintiff in seeking revocation.® 

Jurisdiction over this case is predicated on 28 U.S.C. §1581(c). 
The court has enjoined, without opposition, the liquidation of ce- 
ment entries during the period of the administrative review, pend- 
ing resolution of the issues raised herein. 


DISCUSSION 


Of course, the overriding concern this case touches upon is contin- 
uation and enhancement of long-standing, friendly relations be- 
tween the United States of America and of Mexico. To this end, rep- 
resentatives of the respective governments entered into the Under- 
standing, interpretations of which are now offered by parties not 
responsible for its adoption. Be this as it may, the court concludes 
that the first analysis should be at the domestic, administrative lev- 
el rather than on the international plane. 
~ 5 Plaintiff's proposed form of order, p. 2. 


6 Other issues raised in plaintiff's motion, as well as in the — of intervenor-plaintiff Cementos de Chihuahua, S.A. 
and the other intervenor-plaintiffs, are discussed infra, pages 19-24. 
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I 


The actions challenged herein are those of the ITA, which is gov- 
erned by the Tariff Act of 1930. That law has been amended by the 
Trade Agreements Act of 1979, Pub.L. No. 96-39, 93 Stat. 144 (and 
by the Trade and Tariff Act of 1984, Pub.L. No. 98-573, 98 Stat. 
2948), which added the following section 701, 19 U.S.C. § 1671, cov- 
ering imposition of countervailing duties: 

(a) General rule 

If— 


(1) the administering authority determines that— 


(A) a country under the Agreement, or 

(B) a person who is a citizen or national of such a 
country, or a corporation, association, or other organi- 
zation organized in such a country, 


is providing, directly or indirectly, a subsidy with respect to 
the manufacture, production, or exportation of a class or 
kind of merchandise imported, or sold (or likely to be sold) 
for importation, into the United States, and 


(2) the Commission determines that— 
(A) an industry in the United States— 


(i) is materially injured, or 
(ii) is threatened with material injury, or 


(B) the establishment of an industry in the United 
States is materially retarded, 


by reason of imports of that merchandise or by reason of 
sales (or likelihood of sales) of that merchandise for 
importation, 


then there shall be imposed upon such merchandise a counter- 
vailing duty, in addition to any other duty imposed, equal to 
the amount of the net subsidy * * *. 


Subsection (b) defines the term “country under the Agreement” to 
mean a country 


(1) between the United States and which the Agreement on 
Subsidies and Countervailing Measures applies, as determined 
under section 2503(b) of this title, 

(2) which has assumed obligations with respect to the United 
States which are substantially equivalent to obligations under 
the Agreement, as determined by the President, or 

(3) with respect to which the President determines that— 


(A) there is an agreement in effect between the United 
States and that country which— 
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(i) was in force on June 19, 1979, and 

(ii) requires unconditional most-favored-nation 
treatment with respect to articles imported into 
the United States, 


(B) the General Agreement on Tariffs and Trade does 
not apply between the United States and that country, and 

(C) the agreement described in subparagraph (A) does 
not expressly permit— 


(i) actions required or permitted by the General 
Agreement on Tariffs and Trade, or required by 
the Congress, or 

(ii) nondiscriminatory prohibitions or restric- 
tions on importation which are designed to pre- 
vent deceptive or unfair practices. 


Here, the record shows that the merchandise involved, namely, 
Portland hydraulic cement and cement clinker other than white, 
nonstaining, was subject to importation free of duty under TSUS 
items 511.1420 and 511.1440. See, e.g., 48 Fed.Reg. at 43,064. The 
record also shows that Mexico was not a “country under the Agree- 
ment” in 1983, having first attained such status in 1985 as per the 
following pronouncement of the United States Trade 


Representative: 


The Government of the United Mexican States has assumed 
obligations with respect to the United States which are sub- 
stantially equivalent to obligations under the Agreement on the 
rome sac pg and Application of Articles VI, XVI and XXIII of 
the General Agreement on Tariffs and Trade. 

In accordance with section 701(b) of the Tariff Act of 1930, as 
amended (19 U.S.C. 1671(b)), as of April 23, 1985, Mexico is a 
“country under the Agreement.” 


If a country is not one under the Agreement, subsection (d) of sec- 
tion 701 cross-references section 303 of the 1930 act, as amended, 19 
U.S.C. § 1303, as to the levy of countervailing duties. However, 
once a country meets the standard(s) set forth in section 701(b), 
then section 701(a) governs domestic, administrative imposition of 
any countervailing duty. Under section 701(a), such imposition oc- 
curs only upon both an ITA determination of the existence of a 
countervailable subsidy and an International Trade Commission 
(“ITC”) determination of material injury by reason of imports bene- 
fitting from such subsidy. This law is clear, and the court is com- 
pelled to follow its plain meaning. See, e.g., Trans Alaska Pipeline 
rate Cases, 436 U.S. 631, 643 (1978). 

“"T'§0 Fed.Reg. 18,335~96 (April 30, 1985). 
8 This provision was apparently the focus of Cementos Guadalajara, S.A. v. United States. See Slip Op. 88-48 at 31. 
® See S.Rep. No 249, 96th Cong., Ist Sess. [cited hereinafter as “S.Rep. 249”), pp. 43-44 (1979) (Section 701 applies to mer- 


chandise from countries “to which the United States accords the benefits of the Agreement”, while section “303 would ap- 
ply to all imports other than those to which new section 701 * * * applies”). 
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Here, Mexico met the standard(s) of section 701(b) before any 
countervailing duties were sought to be imposed on entries for the 
period at issue, July 1-December 31, 1983. The change in its status, 
as the country of origin, altered the status of the merchandise ema- 
nating therefrom insofar as imposition of those duties was 
concerned. 

The defendants argue at page 18 of their memorandum that sec- 
tion 701 is “of no avail with respect to countervailing duty orders 
which predated the Understanding”, i.e, which predate Mexico’s 
change in status to a country under the Agreement. By their rea- 
soning, that change since publication of the original CVD order has 
no impact on the procedure for imposing duties as a result of their 
administrative review, yet section 701 was enacted for the purpose 
of distinguishing treatment of countries’ products on exactly that 
basis. See, e.g., S.Rep. 249 at 38 (“The most conspicuous change in 
current law * * * is the introduction of a material injury test before 
any countervailing duty may be imposed on products of countries 
which assume the obligations of the agreement relating to subsidies 
and countervailing measures”). Moreover, the court notes in pass- 
ing that defendants’ position contradicts the one taken in defense of 
the ITA’s calculation of the specific rates to be imposed. On that 
matter, the agency chose not to adhere to the methodology used in 
its original order in view of changed facts and circumstances. See 
page 21 infra. Counsel assert: 


Since the facts relevant to the ITA’s determination * * * 
changed dramatically in the administrative review as compared 
to the original investigation, it is beyond dispute that the ae 
would not have been bound in the paministrative review b 
determination * * * in the original investigation, even if t ue 
had been no intervening change in the countervailing duty law. 
Defendants’ Memorandum, pp. 23-24 


If this is true, then Mexico’s official designation as a country under 
the Agreement certainly qualifies as such a change—one sufficient 
to unbind the ITA from the original parameters of its CVD order. 
This does not mean, however, that the date of entry of merchan- 
dise subject to the order is of no consequence. On the contrary, that 
moment determines what, if any, tariff applies and also whether a 
countervailing duty can be assessed. As the Court of Customs & Pat- 
ent Appeals put it many years ago in adopting the government’s po- 
sition, “the liability for countervailing duty attached, at the time of 
importation, by reason of the [Secretary of Treasury’s] declaration 
of the factum of the bounty antedating the importation”.!° But lia- 
bility for such an impost is distinct from the mechanism (and tim- 
ing) of its assessment. See, e.g., Ambassador Division of Florsheim 
Shoe v. United States, 748 F.2d 1560, 1565 (Fed.Cir. 1984) (“the duty 
“10. Mueller & Co. v. United States, 115 F.2d 354, 361 (CCPA 1940), Cf, Zenith Radio Corporation v. United States, 1 CIT 


180, 184, 509 F.Supp. 1282, 1286 (1981) (“it is axiomatic that a claim by the United States for the appropriate duties arises 
upon the entry of a shipment of merchandise into the customs territory of the United States”). 
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to be assessed can only be the duty incurred in the past period cov- 
ered by the review”). While the prescribed tariff is determined at 
the date of entry, the same cannot be said with regard to the rate of 
any additional, countervailing duty. Indeed, determination of the 
presence of a bounty and of particularized benefit therefrom post- 
dates the moment of entry, and that administrative process is gov- 
erned by the law existent then. To repeat, during the course of the 
ex post facto analysis of the entries herein, Mexico’s status changed 
in such a way as to require a different administrative approach—in 
accordance with the applicable law of the United States. 

The defendants and intervenor-defendants refer to the Trade 
Agreements Act’s transition rules for CVD orders, § 104, 93 Stat. at 
190-93, which provided for injury determinations upon request for 
those orders that were in effect on January 1, 1980 (or which were 
subsequently issued pursuant to a court action commenced prior to 
that date). Thus, they infer that since there are no specific provi- 
sions for an injury test for later orders like the one at issue here, no 
right to a test exists. However, the statute itself refutes that infer- 
ence. Section 303(a), as amended by section 103(a) of the 1979 act, 
contemplates such orders by excluding from its coverage goods 
which are the product of a country under the Agreement. See S.Rep. 
249 at 103. As set forth above, those goods are covered under sec- 
tion 701, which does provide for an injury test. 


Il 


Section 303 of the Tariff Act of 1930 had been amended by the 
Trade Act of 1974, § 331, 88 Stat. 1978, 2049, to cover duty-free mer- 
chandise as follows: 


In the case of any imported article or merchandise which is 
free of duty, duties may be imposed under this section only if 
there are affirmative determinations by the Commission under 
subtitle IV of this chapter; except that such a determination 
shall not be required unless a determination of injury is re- 
quired by the international obligations of the United States. 19 
U.S.C. § 1303(a)(2). 


The ITA’s interpretation of this provision, as quoted (supra page 
4) from its December 1985 determination, is that, although the ce- 
ment herein is duty-free, no international obligation required an in- 
jury test. Test is, the 


Understanding specifically limits injury tests in countervailing 
duty proceedings to investigations in progress on April 23, 1985 
* * * 50 Fed.Reg. at 51,736. 


Defendants’ counsel now add that Mexico did not join the General 
Agreement on Tariffs and Trade! until August 24, 1986, or after 
the administrative review herein, and therefore that 


11 Oct. 30, 1947, 61 Stat., T.LA.S. No. 1700, 50 U.N.T.S. 184. 
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its status as a “country under the agreement” is limited by the 
explicit terms of the Understanding. By virtue of the Under- 
standing, Mexico became a country under the agreement only 
with respect to “investigations in progress.”!? 


In counsel’s view, the meaning of the word “investigations” is the 
controlling question herein. The defendants contend that, since the 
executive branch of the government negotiated the Understanding, 
its regulations are “clearly the best evidence”’* of what that mean- 
ing is, “notwithstanding how that term has been used by Congress 
or interpreted by the courts.” In fact, ITA regulations regarding 
countervailing duties define an “investigation” to refer 


to that time between the publication of a notice of initiation 
and the publication of the earliest of (1) a notice of termination, 
(2) a negative determination that has the effect of terminating 
the administrative proceedings; or (3) an Order. 


On its face, this is the definition of a period of time and not of 
that which transpires then. Indeed, the plaintiff has sought to show 
that many of the steps taken during that period are repeated there- 
after in conjunction with an administrative review pursuant to 19 
U.S.C. § 1675.1* Dictionaries do not define investigation in terms of 
time, but rather as the “[a]ct of investigating; process of inquiring 
into or tracking down; thorough inquiry; research.” Webster’s New 
International Dictionary of the English Language, p. 1306 (2d ed. 
1945). See Funk & Wagnalls Standard Dictionary of the English 
Language, p. 669 (Int’l ed. 1963); Webster’s Third New International 
Dictionary of the English Language, p. 1189 (1981). See also Black’s 
Law Dictionary, p. 740 (5th ed. 1979). 

As for interpretations in court or Congress, the executive version 
of the meaning of investigation was at issue in Al Tech Speciality 
Steel Corp. v. United States, 745 F.2d 632 (Fed. Cir. 1984), which 
arose out of an administrative review of an antidumping-duty order. 
The Trade Agreements Act had added a requirement to the Tariff 
Act of 1930 that the ITA “verify all information relied upon in mak- 
ing a final determination in an investigation.” 19 U.S.C. § 1677e(a). 
As here, the agency sought to restrict investigation to the time of 
its original less-than-fair-value inquiry, but the court of appeals af- 
firmed the Court of International Trade’s overruling of such a read- 
ing: the ITA’s interpretation is “ ‘plainly inconsistent with the stat- 
ute,’ and contrary to ‘the clear meaning’ of the statute, ‘as revealed 
by its language, purpose and history.’” 745 F.2d at 642, quoting 
Southern Community College v. Davis, 442 U.S. 397, 411 (1979) 
(quoting Teamsters v. Daniel, 439 U.S. 551, 566 n. 20 (1979)). Con- 
gress confirmed the Al Tech outcome in the Trade and Tariff Act of 


12 Defendants’ Memorandum of Points and Authorities, p. 21. 
18 Id. at 12. 
4 Td. at 13. 
1 19 C.F.R. § 355.6(b). See also 19 C.F.R. § 353.11(b) (covering antidumping proceedings). 
eat e8, P.B. Feller, 1 U.S. Customs and International Trade Guide § 17.03 at pp. 17-15 to $5 Ae ee Fae cus 
replicates in substance the initial subsidies investigation”). See generally E.T. Rossides, U.S. Import Trade 
ies pp. 254-79 (1986). 
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1984, § 618, 98 Stat. at 3037-38, albeit not by defining investigation 
any further. 

Notwithstanding the outcome in Al Tech, there is discussion to 
the effect that the statute is “ambiguous in its use of the pertinent 
terms” and there is “some uncertainty arising from the statute over 
the meanings of the terms ‘investigation’, ‘proceeding’, and ‘final 
determination.’ ” 745 F.2d at 636. When this is true, the Supreme 
Court has set forth “a general principle of construction with respect 
to treaties”, to wit, 


that they shall be liberally construed, so as to carry out the ap- 
parent intention of the parties to secure equality and reciproci- 
ty between them. As they are contracts between independent 
nations, in their construction words are to be taken in their or- 
dinary —— as understood in the public law of nations, and 
not in any artifical or special sense impressed upon them by lo- 
cal law, unless such restricted sense is clearly intended. And it 
has been held by this court that where a treaty admits of two 
constructions, one restrictive of rights that may be claimed 
under it and the other favorable to them, the latter is to be 
preferred 


De Geofroy v. Riggs, 133 U.S. 258, 271-72 (1890). See Vienna Con- 
vention on the Law of Treaties, art. 31(1)!”; Restatement (Second) of 
Foreign Relations Law of the United States, § 147(1)(a) (1965). 


Article 32 of the Vienna Convention provides for supplementary 
means of interpretation when analysis according to Article 31 
“leaves the meaning ambiguous aor obscure”. Perhaps both sides 
have had this provision in mind as they have sought to embellish 
the record with after-the-fact presentations regarding governmental 
intentions in entering into the Understanding. For example, R.Doc. 
72 is a memorandum apparently drafted some six months past the 
date of the Understanding, April 23, 1985, by the Director of the 
ITA’s Office of Policy, setting forth his interpretation thereof upon 
representations that he drafted the contested injury-test article (5) 
and that the principal U.S. negotiator “agrees with [this] interpreta- 
tion”. See also R.Doc. 87. On the other hand, R.Doc. 86 and Exhibit 
A to plaintiff's reply brief are letters sent in 1986 by the Mexican 
Minister for Trade & Fiscal Affairs, presenting his country’s point 
of view, albeit well after the moment of publication of the ITA’s de- 
termination now under review. Finally, during the course of this lit- 
igation, bills in Congress have been brought to the court’s attention 
which allegedly reflect domestic executive and legislative recogni- 
tion and concern for the issues herein.’® 


17 Opened for signature May 23, 1969, 1155 U.N.T.S. 331, 340, reprinted in 63 Am.J. Int’l L. 875, 885 (1969). 

18 See H.R. 3, 100th Cong., Ist Sess. § 168 (1987) and Subcomm. on Trade of H.R. Comm. on Ways & Means, 100th Cong. 
1st Sess., Report of Amendments to H.R. 3, pp. 60-61 (Comm. Print 1987); S. 539, 100th Cong., Ist Sess. § 5008(d) (1987) and 
133 Cong.Ree. $2158 (daily ed. Feb. 19, 1987). 

The version of H.R. 3 called to the court’s attention would have amended section 303 by providing the ITC with authority 
cogthtens Ga ie eeenn Oe aeeae es Cae Sey Se ants ae 
determined the ee the order would remain in effect and countervailing duties would continue to be collect- 
ed; if not, it would be revoked. 
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While these presentments are illuminating, the court has con- 
cluded in Point I above that section 701 of the Trade Agreements 
Act governs this case, challenging, as it does, agency action under 
the facts and circumstances existent in 1985. Moreover, if 19 U.S.C. 
§ 1303(a)(2) were the controlling statute, this court is not persuaded 
that its reference to “the international obligations of the United 
States” means, as the defendants and intervenor-defendants infer, 
only GATT membership. While legislative history is not clear on 
this point”, it is evident that the term “agreement” means the 
Agreement on Interpretation and Application of Articles VI, XVI 
and XXIII of the General Agreement on Tariffs and Trade (relating 
to Subsidies and Countervailing Measures) and that section 303 
does not apply to products from Agreement countries.” Since the 
cement from Mexico qualifies as such a product by pronouncement 
of the U.S. Trade Representative [see page 7 supra], section 303 does 
not control, whether or not “international obligations” signify only 
GATT. 


Ill 


As stated at pages 4-5 above, the relief the plaintiff and interve- 
nor-plaintiff Cementos de Chihuahua, S.A. seek is revocation of the 
CVD order, which the ITA opposes based upon the view that section 
303 does control and its interpretation of the Understanding. Al- 


though not explicitly addressed in either the agency’s final determi- 
nation now under review or in the papers submitted by the defend- 
ants, a request for revocation had been made by the respondent 
(now plaintiff) on August 14, 1985?! under 19 C.F.R. § 355.42, which 
provides, in part: 


Revocation of Countervailing Duty Order and termination of 
suspended pnvestgsnen 

(a) In general. enever the Secretary determines that a sub- 
sidy within the meaning of [19 U.S.C. § 1677(5)] is no longer be- 
ing bestowed upon the manufacture, production or exportation 
of merchandise which is the subject of a Countervailing Duty 
Order and is satisfied that there is no likelihood of resumption 
of the subsidy, he may act to revoke or terminate, in whole or 
in part, such order or suspended investigation. Ordinarily, con- 
sideration of such revocation or termination will be made only 
subsequent to a review as described in § 355.41. 

(b) Application to revoke or terminate. An application for the 
revocation of any Order * * *, premised upon the lack of a legal 
basis for the imposition of countervailing duties, may be sub- 
mitted in writing by an interested party to the Secretary to- 


19 Compare, e.g., S.Rep. No. 1298, 98rd Cong., 2d Sess. 185 (1974) and S.Rep. 249 at 39 and 103 with S.Rep. 249 at 43 and 


2 See S.Rep. 249 at 37 and 103. The legislative history to the 1979 amendments to section 303 states that 
(djuty-free articles from certain countries will be subject to countervailing duties after an injury determination, but 
only if international obligations of the United States, other than the Agreement on Subsidies and ( Countervailing Mea- 
sures, require that determination with respect to products of those countries. 


Id, at 103 (emphasis added). 
21 See R.Doc. 60. 
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gether with detailed information demonstrating that the im- 
ported merchandise no longer benefits from a net subsidy 


* * * 22 


In conjunction with its request for revocation, the respondent 
sought a review pursuant to 19 U.S.C. § 1675(b) based upon the 
“changed circumstances” that 


have occurred in this matter in the form of Mexico’s new status 
as a “country under the Agreement” and the U.S.’s new obliga- 
tion to apply an injury test in CVD cases involving Mexican im- 
ports. R.Doc. 60 at 10. 


A finding of changed circumstances within the meaning of section 
1675(b) engenders a review pursuant to subsection (a) of 19 U.S.C. 
§ 1675 prior to consideration of revocation of an order. See Gilmore 
Steel Corporation v. United States, 11 CIT ——, ——, 672 F.Supp. 
1459, 1463 (1987). To enable the ITA to reconsider the status of its 
CVD order in the light of this opinion, the court considers remand 
of the final results of its administrative review necessary, having 
concluded that section 701 is to be followed in this case and that the 
agency erred in relying on section 303. The court notes in this re- 
gard the determination in Certain Fasteners from India, 47 Fed.Reg. 
44,129 (Oct. 6, 1982), cited by the plaintiff, which followed an ITA 
conclusion that circumstances had changed sufficiently to warrant 
conducting an administrative review. See 47 Fed.Reg. 29,695 (July 
8, 1982). In that matter, the merchandise subject to the original 
CVD order had since acquired duty-free status. The October 1982 
determination states, in part: 


* * * By statute, the Department is authorized to im coun- 
tervailing duties on duty-free products from GATT member 
countries only if the ire) has found that imports of the mer- 
chandise materially injure *** a United States industry. 
There has been no such determination with respect to duty-free 
fasteners * * * covered by this order. As a result, the Depart- 
ment is revoking the [CVD] order * * *. 47 Fed.Reg. at 44, 129. 


IV 


While the court need not dispose of the remaining issues raised 
by the motions herein, it may be instructive to state in view of the 
foregoing decision to remand that the plaintiff and intervenor-plain- 
tiffs have not borne their burdens of persuasion that they are enti- 
tled to the relief requested on those issues in the face of the broad 
administrative discretion of the ITA. 

As to the first issue, the plaintiff urges the court to find that the 
ITA erred in assessing “country-wide” rather than separate CVD 
rates for each importer of Mexican cement. Intervenor-plaintiffs Ce- 
mentos Guadalajara, S.A. de C.V., Cementos Mexicanos, S.A. de 
C.V., Cementos Portland Nacional, S.A. de C.V. and Cementos Vera- 


2 This regulation is based upon 19 U.S.C. § 1675(c). 
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cruz, S.A. de C.V. have moved to remand the case on this ground, 
while intervenor-plaintiff Cementos de Chihuahua, S.A. supports 
the ITA’s approach except for its failure to include in the country- 
wide rate those companies with de minimis countervailable 
benefits. 

The statutory provision governing the issue was amended by the 
Trade and Tariff Act of 1984, § 607, 98 Stat. at 3029 (codified at 19 
U.S.C. § 1671e(a\(2)). By that amendment, as explained in Ceramica 
Regiomontana, S.A. v. United States, 10 CIT ——, 636 F.Supp. 961, 
968 (1986), aff'd, 810 F.2d 1137 (Fed.Cir. 1987), 


Congress has endorsed the practice of publishing a country- 
wide countervailing duty rate by enacting a rs pre- 
sumption in favor of a country-wide rate * * *. The legislative 
history of the Act indicates that: 


This provision is intended to lessen the administrative bur- 
den on the administrative authority stemming from imple- 
menting company-specific rates. The amendment continues 
to permit individual company rates for significant differ- 
ences in benefits. [citations omitted] 


Company-specific rates may apply according to section 1671e(a)(2) if 


(A) the administering authority determines there is a signifi- 
cant differential between companies receiving subsidy benefits, 


or 
(B) a stated-owned enterprise is involved * * *. 


Thus, contrary to the import of its seemingly still-existing regula- 
tions, the ITA is not required to provide for differing rates.” 

In explaining its assessment of duties based upon an overall rate 
of 3.5 percent ad valorem on those firms found to be receiving other 
than de minimis benefits, the agency stated that 


the record of this review shows that the number of companies 
has risen from five to eight * * *. Further, the spread, either 
measured as the exporters wish (from lowest to highest) or as 
we believe correct (as a variance from the country-wide average 
* * *) is much smaller than before. The spread from the coun- 
try-wide average is in fact so small that is is not significant. 50 
Fed.Reg. at 51,734. 


Defendant’s Memorandum states further (at page 23 and at page 
25): 
* * * In the administrative review, the spread between the low- 
est and highest irdividual rates was less than half as great as 
the spread that occurred in the original investigation * * *. 
* * * In this case, the Commerce Department exercised its dis- 
cretion by determining that the differences in the amounts of 
the subsidies received by the individual Mexican cement com- 


23 Compare 19 U.S.C. § 1671e(aX2) with 19 C.F.R. § 355.33(f). See also 50 Fed. Reg. 24,207, 24,226 (June 10, 1988\Proposed 
rule and request for comments (§ 355.22(d) Calculation of Individual Rates)). 
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panies were not sufficiently significant to overcome the newly- 
enacted statutory presumption in favor of country-wide rates. 


Congress indicated through its 1984 amendment that the use of 
country-wide rates is to be the rule rather than the exception. The 
ITA’s discretion in this regard is not controlled by the degree of ad- 
ministrative burden in calculating company-specific rates, as assert- 
ed by some of the parties.“ Rather, it is affected when “there is a 
significant differential between companies”. 19 U.S.C. § 1671le(a\2). 
The record indicates that the ITA considered the differential™ and 
found it not significant. See 50 Fed.Reg. at 51,734. 

In view of both the change in the law and in the facts since publi- 
cation of the original CVD order, this court cannot conclude that 
that finding is unsupported by substantial evidence on the record or 
otherwise not in accordance with law within the meaning of 19 
U.S.C. § 1516a(b)(1\B). 

Reliance on Phillip Brothers, Inc. v. United States, 10 CIT ——, 
630 F.Supp 1317 (1986), to support company-specific rates for this 
administrative review does not aid the plaintiff. That decision held, 
among other things, that the ITA must indicate on the record its 
justification for changing to average assessment of countervailing 
duties during a review when company-specific rates are used in its 
original order. Here, the defendant has provided the necessary justi- 
fication for its change to country-wide rates in the final results. See 
50 Fed.Reg. at 51,733-34. 

The position of the plaintiff and intervenor-plaintiff Cementos de 
Chihuahua, S.A. that, assuming correct use of a country-wide rate, 
the ITA nevertheless erred by not including in its calculation the de 
minimis rates of other cement firms is of some moment, but, with- 
out statutory or regulatory direction of the agency in this regard, 
the court cannot conclude that the average assessment figure is in- 
correct as calculated. “[T]he de minimis rule deals with the unique 
question of when subsidization ceased”. Jd. at 51,734. Those firms 
with subsidization rates determined to be below 0.5 percent are 
deemed by the ITA as receiving no bounties or grants and are treat- 
ed “in the same manner as * * * firms receiving no benefits whatso- 
ever”. Ipsco, Inc. v. United States, 12 CIT ——, Slip Op. 88-54 at 10 
(May 4, 1988). In calculating the average assessment for those re- 
ceiving benefits, the agency included the rates of all such recipients. 
The court considers the “affirmative” rate adequately representa- 
tive of the industry, and the ITA’s failure to include rates not con- 
sidered countervailable in the calculation of those countervailable 
is not erroneous. Cf. Fabricas el Carmen, S.A. de C.V. v. United 
States, 11 CIT at ——, 672 F.Supp. at 1479. 


tits Quad ee en ae 34-37. See generally Memorandum of Points and Authorities of intervenor-plain- 
ee se 
confidential document 6. The plaintiff challenges the 
‘igen ean the 


measurement P. 
The court stated in Pobricas ef Carmen, BA. de C.V. ¥. United States, 11 CIT ——, —, 672 F.Supp. 1465, 1480 (1987), 
Sieh onions 36 a he ease Oo cneeiaeeeaaeras 0 eae meng Coemgeiay, mations as ty eee © See: 
try-wide rate and the rate of subsidization of a particular company”. 
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* * * * * * * 


As to the valuation of short-term loans from the Fund for the 
Promotion of Exports of Mexican Manufactured Products 
(“FOMEX”), the plaintiff challenges the ITA’s (1) allocating entire 
benefit to the period under review rather than over the loan term 
and (2) using nominal, rather than effective, preferential rates and 
commercial benchmarks in calculating the benefit received. See 
Plaintiff's Memorandum, pp. 42-44. 

Apparently, it is ITA policy to allocate all of the benefit of short- 
term-loan interest rates to the time when the interest is paid, i.e., in 
this case, during the period under review. While plaintiff's pre- 
ferred method of calculation—reflecting the financing actually re- 
ceived between July 1 and December 31, 1983—may be a reasonable 
alternative, the ITA’s method is not thereby erroneous. See, e.g., Ze- 
nith Radio Corporation v. United States, 437 U.S. 443, 450 (1978). 

The same conclusion attaches to the ITA’s use of nominal rates in 
its calculation of FOMEX benefits. Although, as the staff itself has 
stated, comparison of effective rates is preferred*, in this case the 
ITA apparently did not possess reliable information concerning re- 
payment dates, compensation balance requirements, collateral re- 
quirements, and fees and commissions. See 50 Fed.Reg. at 51,735. 
Rather, it used “the weighted average FOMEX pre-export and ex- 
port rates” and compared them to the nominal commercial rates in 
Mexico, which were based upon the following: 


* * * For peso-denominated loans we used as a benchmark the 
average of the nominal interest rates published monthly by 
Banco de Mexico in the Indicadores Economicos. For dollar-de- 
nominated loans, we used information obtained from the U.S. 
Federal Reserve Board. 50 Fed.Reg. at 27,477. 


Contrary to plaintiffs contention, neither approach is unreasona- 
ble. See Alhambra Foundry v. United States, 9 CIT 632, 635, 626 
F.Supp. 402, 407 (1985). See also Fabricas el.Carmen, S.A. de C.V. v. 
United States, 11 CIT at ——, 672 F.Supp. at 1473-74. 


CoNCLUSION 


In view of the foregoing, the motions for judgment on the agency 
record must be granted in part. Now, therefore, in conformity with 
the above opinion, it is 

ORDERED that this matter be, and it hereby is, remanded to the In- 
ternational Trade Administration, U.S. Department of Commerce 
for reconsideration of the final determination of its first administra- 
tive review of the order sub nom. Final Affirmative Countervailing 
Duty Determination and Countervailing Duty Order; Portland Hy- 
draulic Cement and Cement Clinker from Mexico, 48 Fed. Reg. 
43,063 (Sept. 21, 1983), in the light of the court’s opinion that no 
countervailing duties can be imposed upon the entries from Mexico 


28 See e.g., R.Doc. 38 (Feb. 19, 1985 Memorandum from international trade analyst/IA to file re: interest rate discussion). 
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of Portland hydraulic cement and cement clinker other than white, 
nonstaining for the period July 1 through December 31, 1983 and at 
issue in this case unless it is determined that those entries, by rea- 
son of subsidy, are causing or threatening to cause material injury 
to an industry in the United States or that they retard materially 
the establishment of an industry in the United States; and it is 
further 

OrpERED that the defendants and their successors in office, of- 
ficers, employees, agents, servants, sureties and assigns be, and they 
hereby are, enjoined from imposing countervailing duties upon the 
entries from Mexico of Portland hydraulic cement and cement 
clinker other than white, nonstaining for the period July 1 through 
December 31, 1983 and at issue in this case unless it is determined 
that those entries, by reason of subsidy, are causing or threatening 
to cause material injury to an industry in the United States or that 
those entries retard materially the establishment of an industry in 
the United States; and it is further 

ORDERED that the motions of the plaintiff and the intervenor-plain- 
tiffs for judgment upon the agency record be, and they hereby are, 
denied in all respects other than as set forth herein-above. 


(Slip Op. 88-59) 


ForMER EMPLOYEES OF Deco Systems OPERATIONS, CULPEPER, VA., 
PLAINTIFFS v. UNITED STATES, DEFENDANT 


Court No. 86-12-01545 
[Defendant’s motion to strike granted; decision of Secretary of Labor sustained.] 
(Dated May 17, 1988) 


Harry L. Dolan, pro se, for plaintiffs. 

John R. Bolton, Assistant Attorney General, David M. Cohen, Director, Commer- 
cial Litigation Branch (Elizabeth C. Seastrum), Civil Division, United States Depart- 
ment of Justice, for defendant. 


OPINION AND ORDER 


Restani, Judge: This matter is before the court following a deter- 
mination of the Secretary of Labor on remand. The factual back- 
ground will not be repeated here as it is fully set out in the court’s 
previous decision. Former Employees of Delco Sys. v. United States, 
11 CIT ——, Slip Op. 87-122 (Nov. 5, 1987). 

Pursuant to the court’s direction, defendant made further inquir- 
ies as to the nature of the alleged increased imports. The supple- 
mental record supports the determination that the imported gun 
turrets were necessary components of certain light armored vehi- 
cles (lav’s) and were imported in an assembled condition with the 
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lav’s. Thus, they cannot be considered to be separate imported 
items. The record indicates that no gun turrets are sold domestical- 
ly. Accordingly, the Secretary determined that imports of gun tur- 
rets did not increase as a result of closing of the plant plaintiffs 
were employed. 

Plaintiffs dispute this conclusion and offer further evidence to the 
court to support their own conclusion. The court, however, may not 
consider such information as it was not part of the record before the 
agency. Defendant’s motion to strike these documents is granted. 
Plaintiffs see many ills, which perhaps should be remedied, but, for 
the most part, these matters are not the subject of a review of deni- 
al of eligibility for trade adjustment assistance.* 

So ORDERED. 


(Slip Op. 88-60) 


PisTacHio GROUP OF THE ASSOCIATION OF Foop INpusTRIES, INC., ET AL., 
PLAINTIFFS v. UNITED STATES, DEFENDANT, AND CALIFORNIA Pistacuio Com- 
MISSION, ET AL., DEFENDANT-INTERVENORS 


Court No. 86-08-01037 
[Plaintiffs’ motion to strike granted; ITA determination affirmed.] 
(Dated May 17, 1988) 


Harris & Berg (Cheryl Ellsworth) for plaintiffs. 

John R. Bolton, Assistant Attorney General, David M. Cohen, Director, Commer- 
cial Litigation Branch (Platte B. Moring, IID), Civil Division, United States Depart- 
ment of Justice, for defendant 

Fried, Frank, Harris, Shriver & Jacobson (David E. Birenbaum and Alan 
Kashdan) for defendant-intervenors. 


OPINION 


Restani, Judge: Plaintiffs brought this action challenging the fi- 
nal affirmative antidumping duty determination by the United 
States Department of Commerce, International Trade Administra- 
tion (ITA) in Certain In-Shell Pistachios from Iran. 51 Fed. Reg. 
18,919 (May 23, 1986). In an opinion on plaintiffs’ motion for judg- 
ment upon the agency record under Rule 56.1 of the Rules of this 
Court, the action was remanded to ITA to determine whether its 
utilization of the exchange rate set by the Federal Reserve Bank of 
New York (N.Y. Fed) pursuant to ITA’s request improperly creates 
artificial dumping margins in this case. Pistachio Group of the 


ny 2 OG SR RO ee EE OTTER MURS he we ele be 
incomplete. 
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Ass’n. of Food Indus. v. United States, 11 CIT ——, 671 F. Supp. 31 
(1987). Plaintiffs presently challenge ITA’s remand results.! 


DISCUSSION 


The parties agree that had ITA been able to verify that an ex- 
change rate other than the “official rate” of 90 rials to the dollar 
was used in export transactions involving the subject merchandise, 
it would have been possible to conclude that artificial dumping mar- 
gins were created by utilization of the official rate certified by the 
N.Y. Fed. Because of respondent’s lack of cooperation in this case, 
however, verifiable information of this sort was never made avail- 
able. In the absence of this information, ITA proceeded to make its 
determination on the basis of the best information available pursu- 
ant to statute and ITA regulations.? ITA sought information from 
the parties in this case which would allow it to make an independ- 
ent determination of the accuracy of the official exchange rate of 90 
rials to the dollar provided by the N.Y. Fed.* 

Plaintiffs presently challenge ITA’s decision to rely on the official 
rate as best information available. Plaintiffs argue that this court 
must reject ITA’s reliance on the official rate because there is no 
evidence on record indicating that any foreign exchange transac- 
tions have actually occurred at this rate. Plaintiffs point to evi- 
dence, which they have placed in the record, indicating that foreign 
exchange transactions occurred in Iran during the period of investi- 
gation at a substantially higher free market rate of approximately 
650 rials to the dollar. Plaintiffs argue that ITA’s disregard of actu- 
al market transactions in its determination of an exchange rate 
‘so distorts or detracts from’ the evidence in favor of utilizing the 
‘official’ rate, as to render the determination unsupported by sub- 
stantial evidence on the record.‘ Plaintiffs’ Brief at 7 (citation 
omitted). 
~T Plaintiffs have also moved to strike certain portions of, and an attachment to, defendant-intervenors’ response to plain- 
tiffs’ brief. Defendant has consented to this motion. Because the information in question was not placed in the record “dur- 
ing the course of the administrative proceeding,” it is outside the scope of review and was not considered by the court in 
arriving at its decision. 19 U.S.C. § § 1816a(bx2XA) (1982). 

2 ITA is required to meet the verification and best information available requirements of the statute which provides in 
pertinent part: 
The administering authority shall verify all information relied upon in making— 


(1) a final determination in an investigation 


* If the administering authori! is unable to verify the accuracy of the i information submitted, it shall use the 
best informations available to it as the for its action, which may include, * * *° the information submitted in sup- 


port of the 

engver.0 patty or ony other pemm refuses or is unable to produce information requested in a timely 
manner in the form required, ee ottiavuien cignihasintly impedes on investigaiion [the aiuiaistering extiuntiy 
shall} use the best information otherwise available. 

Be ee ae IV 1986). 
ITA’s regulation states in part: 
net cnlenties ie < inet Sablon es 
no Se 3i8 


submitted in support 
as seapuiniedh taieteabtian, teh teat oan be een 
in determining Ghat to the best © i wnneesien 
19 CFR. sme’ (1987). 
3 Respondent is not a party to this action. 
« Plaintiffs aleo argue that Saplseashee mi ite determination i is inconsistent with that in the companion 
ee ston We in Shell Pistachion from Iron. 51 Fed. sie 8.300 Oar. 11, 1986). Plaintiffs’ Reply Brief 
, ITA did state that “a pistachio exporter may sell retained foreign exchange at the free market 
shese cant plinecia tess tiinieed tor teanaieianian fi Fed. Reg. at 8,345. In making that statement, however, ITA 
was referring to what exporters may do with foreign exchange retained as a result of a ten percent bounty or grant which 
Continued 
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In the alternative, plaintiffs suggest that ITA should have uti- 
lized an exchange rate of approximately 400 rials to the dollar 
which they claim is available to pistachio exporters who choose to 
convert export proceeds through government channels. According 
to plaintiffs, exporters who choose to remit foreign exchange to an 
authorized bank receive the official rate of exchange plus a 
“wariznameh,” or foreign exchange certificate, which entitles the 
bearer to an allocation of foreign exchange. The wariznamehs are 
transferable, and evidently had a market value of approximately 
240 to 360 rials per dollar during the investigation period. Plain- 
tiffs’ Brief at 10-11. 

On remand, ITA was presented with conflicting evidence regard- 
ing exchange rates and exchange arrangements which existed in 
Iran during the period of investigation. Defendant-intervenors 
presented information originally submitted by the government of 
Iran in ITA’s countervailing duty investigation stating that there is 
only one legal rate of exchange in Iran (approximately 90 rials to 
the dollar) and that “[tJhere is no different exchange rate which ap- 
plies to purchasing goods for import, for remitting foreign exchange 
gained from export sales, or to any other transaction.” Remand Doc. 
No. 4, at app. A. This information also indicates that the govern- 
ment of Iran maintains strict controls over export transactions and 
foreign exchange. Jd. at app. E. Additionally, it appears that the In- 
ternational Monetary Fund cites the official rate in its publications, 
id. at ex. B, and that Iranian banks have quoted this official ex- 
change rate for foreign exchange dealings. Public Record (PR) No. 
56, at ex. L. 

Plaintiffs, on the other hand, submitted data from various sources 
indicating the availability of free market exchange rates ranging 
from 600-700 rials to the dollar during the period of investigation. 
Remand Doc. No. 3. Plaintiffs also submitted information, including 
the affidavits of six Iranian exporters of pistachio nuts, indicating 
the existance of the wariznameh exchange mechanism. 

ITA “may exercise discretion in determining what is the best in- 
formation available when an exporter or manufacturer has failed to 
supply requested information.” Chemical Prods. Corp. v. United 
States, 10 CIT ——, 645 F. Supp. 289, 295, remand order vacated, 
651 F. Supp. 1449 (1986). ITA’s reliance on best information avail- 
able, however, “does not relieve the Court of its task of deciding 
whether the information relied on as the best evidence provides 
substantial evidence on the record in support of ITA’s determina- 
tion.” Toho Titanium Co. v. United States, 11 CIT ——, 670 F. Supp. 
1019, 1022 (1987) (citing Atlantic Sugar, Ltd. v. United States, 744 
F.2d 1556, 1561 (Fed. Cir. 1984)). 

In the remand results, ITA acknowledged that after reviewing 
the information submitted, it had “reason to believe that foreign 


they receive in addition to the official exchange rate. Jd. ITA made no general finding that pistachio exporters otherwise 
converted foreign exchange at the free market rate. 
5 It is unclear whether Iranian banks currently exchange currency at the official rate. See Remand Results at 5 n.1. 
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ex([cJhange rates for commercial transactions may vary from the of- 
ficial exchange rate.” Remand Results at 4. ITA concluded, howev- 
er, that in light of the contradictory information collected, it would 
accept the rate certified by the N.Y. Fed as the best information 
available of the actual dollar-rial exchange rate used in Iran for 
commercial transactions. ITA stated that although it had collected 
information indicating that the official rate may not have been used 
in all foreign exchange transactions, it had “absolutely no informa- 
tion to indicate what rate pistachio producers can actually receive, 
other than the official exchange rate, for any dollars that they ex- 
change in Iran.” Remand Results at 9.° 

The court finds ITA’s determination in this regard to be sup- 
ported by substantial evidence and in accordance with law. The in- 
formation submitted by plaintiffs, while indicating the existence of 
alternative exchange rates, does not establish that any of these al- 
ternative rates were actually available to, and used by, exporters or 
producers of in-shell pistachios during the period of investigation.’ 
Thus, although ITA was “not clear” as to whether the official rate 
“reflects the actual transactional experience of the producers and 
exporters in this case,” Remand Results at 10, the alternative rates 
suggested by plaintiffs were not shown to be any more relevant to 
the transactions at issue. Under these circumstances, the court will 
not require ITA to utilize a rate more favorable to respondent as 
best information available in making its less than fair value 
determination. 

Accordingly, the court affirms ITA’s determination. 


§ Plaintiffs argue that “defendant’s attempt to buttress its determination by pointing to the lack of exchange rate infor- 
mation provided by the respondent is unconvincing” in light of the fact that ITA did not attempt to solicit exchange rate 
information from the respondent on remand. Plaintiffs’ Brief at 12-13. 

ogre Setatt Get 8 Senntnetls Sok ase Senses bie ae ee during its its remand in- 


the requested information. Respondents are not permitted to pick and choose among ITA’s requests. Thus, ITA properly re- 
frained from sending further requests to the respondent. Plaintiffs do not challenge directly ITA’s use of best information 
available. 
Teagan ok fo cle epeeunet pistachios submitted by plaintiffs are the only evidence of record indicating an ex. 
change rate that was actually used by pistachio exporters. Remand Doc. No. 3. As defendant notes, however, it is not clear 
from the record whether these exporters are in any way representative of other pistachio exporters, and the 
exporters involved in the transactions at issue. As with the other evidence submitted by piaintiffs, these affidavits only es- 
tablish that alternative exchange arrangements were available. 
In any event, the affidavite do not support plaintiff’ position that exporters converted foreign exchange at the free mar- 
ket rate. They also do not establish that pistachio exporters converted foreign mene ast a eee 
dollar, ea suggested by plaintifis in the alternative. The affidavita state only that certain exporters exchanged dol- 
Tranian between 83 and 92 rials to the dollar and received an additional “prefer- 
between 240 and 360 rials to the dollar. As ITA notes in it 

remand results, it has never received any verifiable information on this program from the Iranian government. Ren 
Results at 7. ‘See Roasted In-Shell Pistachios from Iran, 61 Fed.Reg. 35,679, 35,680 (Oct. 8, 1986) (On the basis of best infor- 
Ne ee cede kat ended caktkatie auhenm dime deve oars therefore, not possible for the 
to determine is “ ” creates a new exchange rate for those who rho receive it, and if so what that 
ciaskes rate wuld be, of ahsathan Widtnere te Ob wosuce oft pure dapert mally, Remand Results at 7. 
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BunKER LIMITED PARTNERSHIP, PLAINTIFF v. WILLIAM E. Brock, SECRETARY 
OF LABOR, DEFENDANT 


Court No. 87-02-00309 
[Plaintiff's motion for remand is denied.] 
(Decided May 17, 1988) 
Witherspoon, Kelley, Davenport & Toole (Leslie R. Weatherhead and Randall K. 
Gaylord) for plaintiff. 
John R. Bolton; Assistant Attorney General; David M. Cohen, Director, Commer- 


cial Litigation Branch, Civil Division, Department of Justice (Jeanne E. Davidson) for 
defendant; Gary Bernstecker, Department of Labor, of counsel. 


OPINION 


Tsoucaas, Judge: Plaintiff, Bunker Limited Partnershp, on behalf 
of the former employees of Crescent Silver Mine, Incorporated of 
Big Creek and Kellogg, Idaho, brings this action to contest a final 
determination by the Secretary of Labor (“Secretary”) denying 
Crescent’s employees eligibility to apply for worker adjustment as- 
sistance under the Trade Act of 1974, §§ 221-249, 284, 19 U.S.C. 
§§ 2271-2321, 2395 (1982 & Supp. IV 1986) (hereinafter the “Trade 
Act”). The Secretary concluded that increased imports did not “‘con- 
tribute importantly” to the declines in production experienced at 
the Crescent Mine. Administrative Record at 36 (hereinafter “A.R. 
at ——”). Plaintiff requests remand for further proceedings on the 
grounds that the Secretary failed to undertake a full investigation, 
that the administrative record was incomplete, and that the Secre- 
tary’s decision was not based on substantial evidence or in accord- 
ance with law. 


THE ADMINISTRATIVE PROCEEDINGS 


Crescent Silver Mine, Incorporated (“Crescent”) is a wholly- 
owned subsidiary of the Bunker Limited Partnership, plaintiff. A.R. 
at 32. Plaintiff established Crescent to own and operate the Cres- 
cent Silver Mine. Jd. Plaintiff extracted ore from the mine, 
processed it into silver concentrate, then exported the entire yield. 
See A.R. at 36. 

Plaintiff purchased and reopened the mine in 1983 under con- 
tract to export all the silver concentrate to a single customer in 
Belgium. See A.R. at 32, 36; Plaintiff's Supplemental Brief in Reply 
to Defendant’s Opposition to Motion for Remand at 3. The mine was 
closed in May, 1986, at which time approximately sixty-three em- 
ployees were laid off. A.R. at 16. 

Plaintiff filed a petition with the Department of Labor requesting 
certification of eligibility to apply for trade adjustment assistance 
under section 221(a) of the Trade Act, 19 U.S.C. § 2271(a) (1982 & 
Supp. IV 1986). Plaintiff cited low silver prices caused by “increased 
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foreign production which has flooded the [United States] market” as 
the reason for closing the Crescent Mine. A.R. at 2. 

The Office of Trade Adjustment Assistance (“OTAA”) conducted 
an investigation and determined that Crescent’s workers did not 
meet the requirements for eligibility to apply for trade adjustment 
assistance under the Trade Act. A.R. at 32-34. The requirements for 
certification are as follows: 


The Secretary shall certify a group of workers as eligible to 
apply for: adjustment: assistance under this part if he 
determines— 


(1) that a significant number or proportion of the workers 
in such workers’ firm or an appropriate subdivision of the 
firm have become totally or partially separated, or are 
threatened to become totally or partially separated, 


(2) that sales or production, or both, of such firm or subdivi- 
sion have decreased absolutely, and 


(3) that increases of imports of articles like or directly com- 
petitive with articles produced by such workers’ firm or an 
appropriate subdivision thereof contributed importantly to 
such total or partial separation, or threat thereof, and to 
such decline in sales or production. 


The Trade Act, section 222, 19 U.S.C. § 2272 (1982 & Supp. IV 1986). 

The Secretary, applying the third criterion, concluded that “in- 
creases of imports” did not “contribute importantly” to the worker 
separation because Crescent had exported all of its output. See A.R. 
34-36. 

Plaintiff argues that no authority exists, either in the Trade Act 
itself or in the case law arising thereunder, to deny benefits merely 
because Crescent exported all of its silver concentrate. Plaintiff be- 
lieves the Secretary should have first undertaken a full investiga- 
tion in order to evaluate (1) the effect of foreign imports on Untied 
States silver prices, and (2) whether increased silver imports con- 
tributed importantly to the decline in sales and termination of the 
workers. Plaintiff's Memorandum of Points and Authorities in Sup- 
port of Motion to Remand for Further Proceedings at. 1 (hereinafter 
“Plaintiff's Memorandum at ——”). Without adequate information, 
plaintiff continues, “there is no way this Court can conclude that 
the Department{ ] [of Labor’s] decision is ‘the product of a reasoned 
analysis evident in the administrative record.’” Id. at 17 (citation 
omitted). 

Thus, the issue is whether the Secretary may discontinue the in- 
vestigation and deny certification of eligibility to apply for adjust- 
ment assistance once it is discovered that a company does not sell 
or compete in the domestic market, and exports all of its product. In 
other words, was the Trade Act intended to cover instances where a 
company loses export sales only. 
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Discussion 


Substantial weight must be given to an agency’s interpretation of 
the statute it is empowered to administer. Kelley v. Secretary, U.S. 
Dept’t of Labor, 812 F.2d 1378, 1380 (Fed. Cir. 1987) (citing Zenith 
Radio Corp. v. United States, 437 U:S. 443, 450 (1978); American 
Lamb Co. v. United States, 785 F.2d 994, 1001 (Fed. Cir. 1986)); see 
also Former Employees of Asarco’s Amarillo Copper Refinery v. 
United States, 11 CIT ——, ——, Slip Op. 87-119 at 6 (Nov. 2, 1987). 
The Court must uphold the Secretary’s interpretation of the Trade 
Act, provided it is “sufficiently reasonable” and does not “contra- 
vene clearly discernible legislative intent.” See Kelley, 812 F.2d at 
1380; American Lamb, 785 F.2d at 1001. 

The legislative history of the Trade Act does not specifically indi- 
cate whether reduced export sales are a basis for granting trade ad- 
justment assistance. However, examining the purpose of adjustment 
assistance since its inception reveals that. the Secretary’s construc- 
tion of the Trade Act is neither unreasonable nor contrary to legis- 
lative intent. 

Congress first established trade adjustment assistance in the 
Trade Expansion Act of 1962, Pub. L. No. 87-794, title ITI, § 321, 76 
Stat. 872 (repealed 1975) (the “Expansion Act’). The Expansion Act 
was designed to “strengthen economic relations with foreign coun- 
tries through the development of open and nondiscriminatory trad- 
ing in the free world.” S. Rep. No. 2059, 87th Cong., 2nd Sess. 40, re- 
printed in 1962 U.S. Code Cong. & Admin. News 3110, 3122. Con- 
gress realized that opening America’s doors to foreign trade might 
have a “particularly severe effect on employment,” and established 
adjustment assistance because “employment dislocation resulting 
from changes in trade policy necessitated a level of worker protec- 
tion somewhat beyond what [was] available through regular State 
unemployment insurance programs.” S. Rep. No. 1298, 93rd Cong., 
2d Sess. 133, reprinted in 1974 U.S. Code Cong. & Admin. News 
7186, 7273. Therefore, Congress designed adjustment assistance “for 
the purpose of providing benefits to workers and companies ad- 
versely affected by competition from foreign imports.” Int’l Union, 
United Automobile, Aerospace & Agricultural Implement Workers of 
America v. Donovan, 746 F.2d 855, 857 (D.C. Cir. 1984). 

Congress substantially expanded and revised this program in the 
Trade Act because adjustment assistance had “proven to be an inad- 
equate mechanism for providing relief to domestic industries in- 
jured by import competition.”! S. Rep. No. 1298, 93rd Cong., 2d Sess. 
133, reprinted in 1974 U.S. Code Cong. & Admin. News at 7263. 


1 The worker adjustment assistance provisions enacted in 1962 had not been effective. No worker was found éligible for 
benefits in the first seven years of the program, and from that time until the enactment of the Trade Act in 1974, only 
47,000 workers in 29 States had had been certified as eligible to apply for assistance. The Trade Act eliminated the requirement 

usal link between increased i 


bstantial cause” a iuce ths deaeetes a ecie coted me Rep. No. 1298, 93rd. Cong., 2d Sess. 133, re- 
printed in 1974 Us Code Cong. & Admin. News at 7273-75. 
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The Secretary’s position in the case at bar is not inconsistent with 
the purpose. of adjustment assistance outlined by Congress in both 
the Trade Expansion Act and the Trade Act. Congress described ad- 
justment assistance in the context of providing relief to workers 
who had been injured as a result of import competition. Since Cres- 
cent never competed with imports in the domestic market, it is rea- 
sonable to conclude that the Trade Act was not intended to cover 
such instances. 

Additionally, Congress specifically excluded from coverage under 
the adjustment assistance program factors which would cause work- 
er separation regardless of the level of imports.? “The legislative 
history of section 222(3) * * * clearly indicates that any separation 
resulting from a factor other than import penetration * * * does not 
warrant certification.” Finkel v. Donovan, 9 CIT 374, 383, 614 F. 
Supp. 1245, 1252 (1985). 

It is not unreasonable to regard decreased export sales, when 
those are the only sales of a company, as such a factor; it lacks the 
necessary “direct and substantial” relationship to increased 
imports. 

The Secretary has consistently a section 222(3) to au- 
thorize trade adjustment assistance for workers only if they can 
establish an important causal nexus between increased imports 
and their separation from employment. Important causal nexus 
essentially refers to the term “contributed importantly,” and 
suggests a direct and substantial relationship between in- 
creased imports and a decline in sales and production. 


Id. at 382, 614 F. Supp. at 1251 (citations omitted). 

The court in International Brotherhood of Electrical Workers (Lo- 
cal 1160, Marion, Indiana) v. Donovan, 10 CIT ——, ——, 642 F. 
Supp. 1183, 1187 (1986), for example, treated export sales as such a 
factor. In determining whether increased imports were an impor- 
tant cause of worker separation, the court found that “other factors 
accounted for the greatest portion of the overall decline in picture 
tube sales.” Jd. Of those factors, a substantial decrease in shipments 
to the export market was cited as a major cause of the worker sepa- 
ration. Lost sales domestically were “minor in relation to the de- 
cline in sales caused by reduced intra-company shipments and the 
decrease in sales to the export market.” Id. (emphasis added). Thus, 
in affirming the Secretary’s denial of plaintiff's petition for adjust- 
ment assistance, the court did not regard decreased export sales as 
a factor which would contribute to worker separation for purposes 
of granting eligibility to apply for adjustment assistance. 

Plaintiff also contends that the price of silver worldwide is great- 
ly affected by increased foreign production which has flooded the 
United States market. Plaintiff's Memorandum at 2-4, 15, The 
price Crescent receives for its silver in Belgium, plaintiff asserts, is 
“a conerees lists examples ofthe types of efecta to be excluded: “those resulting from 


Congress lists domestic competition, seasonal, cy- 
clical, or technological factors S. Rep. No. 1298, 93rd Cong., 2d Sess. 133, reprinted in 1974 US. Code Cong. & Ad 
min. News at 7275. 
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“linked to the price of silver and imports of silver into the United 
States.” Id. at 15 (emphasis in original). Therefore, plaintiff argues, 
the Secretary should have evaluated the effect of foreign imports on 
United States silver prices in order to determine whether increased 
imports into the United States depressed the world market price of 
silver to the extent that it “contributed importantly” to the worker 
separation at Crescent. 

Lacking in plaintiffs claim, however, is the important causal nex- 

us between increased imports and layoffs. The Trade Act “was not 
intended to provide trade adjustment assistance to all workers who 
lose their jobs due in some way to imports.” Asarco, 11 CIT at ——, 
Slip Op. 87-119 at 9. The Court will not substitute its own judgment 
when the Secretary has made a reasonable interpretation which, 
unfortunately, results in plaintiff's ineligibility to apply for adjust- 
ment assistance. See id. 

This Court’s holding should not be construed by the Department 
of Labor as authority for disregarding, out of hand, all workers’ 
claims involving exported goods. The Secretary must examine the 
facts and circumstances in each case to determine if the statutory 
requirements are otherwise not. See Former Employees of Delco Sys- 
tems Operations v. United States, 11 CIT ——, ——, Slip Op. 87-122 
at 10-11 (Nov. 5, 1987). 

In Delco, the workers produced gun turrets which were exported 
to a Canadian company, mounted on light armored vehicles, then 
re-imported into the United States for sale to the United States Ma- 
rine Corps. Jd. The Secretary denied certification concluding that 
“lost export sales resulting from a shift of production to a foreign 
country [was] not a basis for certification under the terms of the 
Trade Act of 1974.” Id. at 3. The Delco court, however, remanded 
the case to the Secretary upon finding that a shift from domestic to 
foreign production was not determinative in itself for denying certi- 
fication. The gun turrets were produced domestically for ultimate 
sale in the United States. Therefore, the Secretary’s general as- 
sumptions as to whether lost export sales were capable of meeting 
the statutes’ requirements were not a sufficient basis for denying el- 
igibility. Jd. at 10-11. The Secretary was directed to examine the 
particular facts to ascertain whether increased imports caused the 
domestic production to cease, and forced the company to shift pro- 
duction to foreign buyers.’ 

The important distinction between the instant case and Delco is 
that the present case involves no shift in production; Crescent never 
sold domestically.* The effect of increased imports on domstic pro- 
duction, therefore, could never be evaluated. The Crescent Mine 
was purchased for the purpose of exporting all its silver concentrate 


3 The court left open the applicability of section 283 of the Trade Act, 19 U.S.C, § 2394, in such a situation. Section 283 
provides that firms which shift productive facilities to a foreign country should, inter alia, apply and use adjustment assis- 
tance to the extent possible for the beneift of their workers. See id.; Slip Op. 87-122 at 11. 

4 Although the mine was previously operated for domestic consumption by a different, but related owner, it closed when 
its sole domestic smelter closed in 1981. See A.R. at 25. 
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to a foreign buyer. There is no indication in the record to suggest 
that the product was to be re-imported into the United States. The 
OTAA’s investigation, therefore, was sufficient to support the con- 
clusion reached by the Secretary. 

Plaintiff also asserts that the present record is incomplete be- 
cause it failed to incorporate the administrative records of three 
prior determinations. Courts may look beyond the administrative 
record certified by the agency when it is clear that the record does 
not reflect relevant materials considered by the agency. Exxon 
Corp. v. Department of Energy, 91 F.R.D. 26, 33 (N.D. Tex. 1981); 
Tenneco Oil Co. v. Department of Energy, 475 F. Supp. 299, 317 (D. 
Del. 1979). 

The Secretary had declared allegedly similarly situated workers 
eligible for trade adjustment assistance in those proceedings and 
plaintiff claims the Secretary incorporated them by reference into 
the record of this action. The three prior determinations are Hecla 
Mining Company’s Lucky Friday Mine, 51 Fed. Reg. 36488 (1986); 
the Sunshine Silver Mine, 51 Fed. Reg. 36488 (1986); and the Star 
Mine, 48 Fed. Reg. 28361 (1983) (revised determination on 
reconsideration). 

However, the Lucky Friday Mine and the Sunshine Silver Mine 
maintained domestic cales. The Star Mine also sold domestically 
until it lost its only purchaser, a smelter located in the United 
States.’ After the smelter closed, the Star Mine exported until it 
shut down nine months later. The Secretary determined that “be- 
cause the Star Mine had not been exporting its products long 
enough to develop a foreign market, the Department [of Labor] did 
not consider the fact that the Star Mine had exported its product 
during the nine months immediately prior to its closure to be legal- 
ly significant.” Defendant’s Surreply to Plaintiff's Reply to Defend- 
ant’s Opposition to Plaintiff's Motion for Remand at 2. 

Hence, the Department of Labor considered the closure of the do- 
mestic smelter to be more significant with respect to the Star Mine 
than the Crescent Mine because the Star Mine ceased production al- 
together shortly after the closing. The Crescent Mine, on the other 
hand, reopened under new ownership nearly two years later for the 
purpose of exporting all of its product to a Belgian smelter. This 
was the critical distinguishing feature upon which the Secretary 
based his decision. 

There is no requirement for a field investigation if there is no 
showing of need. Miller v. Donovan, 9 CIT 473, 479, 620 F. Supp. 
712, 718 (1985). No amount of investigation would alter the fact 
that the other mines had domestic sales whereas Crescent did not. 
Moreover, the nature and extent of the investigation in each case 
are “matters which properly rest within the sound discretion of the 
Secretary.” Id. (citing Woodrum v. Donovan, 4 CIT 46, 51, 544 F. 


5 This smelter was the same smelter which forced the Crescent Mine to close originally; both mines were owned by the 
Bunker Hill Company. 
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Supp. 202, 205 (1982)); see also Finkel, 9 CIT at 381, 614 F. Supp. at 
1250. Plaintiff has not shown how the instant record is rendered in- 
complete by not containing the entire administrative records of the 
prior determinations. 

The OTAA discontinued the investigation once it discovered that 
Crescent exported all its silver concentrate. The OTAA acted cor- 
rectly if the Secretary’s interpretation of the Trade Act was in ac- 
cordance with law and supported by substantial evidence. 19 U.S.C. 
§ 2395(c) (1982); see also Miller 9 CIT at 479, 620 F. Supp. at 718. 

It is the determination of the Court that the Secretary’s interpre- 
tation of the scope of the certification requirements under the 
Trade Act was reasonable and in accordance with law. Therefore, 
the plaintiff's motion to remand for further proceedings is denied. 


(Slip Op. 88-62) 
CAMEL MANUFACTURING Co., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 77-7-01147 


Before Warson, Judge. 


[Judgment for defendant.] 
(Decided May 18, 1988) 


Stein, Shostak, Shostak & O’Hara (Robert Glen White), attorneys for plaintiff. 

John R. Bolton, Assistant Attorney General, Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, (Veronica A. Perry), Civil Division, Com- 
mercial Litigation Branch, United States Department of Justice, for defendant. 


OPINION 


Watson, Judge: This action takes the court back into the great 
outdoors to decide whether certain imported nylon tents should 
have been classified as sports equipment under Item 735.20 of the 
Tariff Schedules of the United States, rather than as textile articles 
not specially provided for under Item 389.60. 

At stake for plaintiff is the difference in customs duty between 
the duty of 10% ad vaiorem under the claimed provision of sports 
equipment and the duty of 25 cents per pound, plus 15% ad 
valorem under the classified provision. 

The tents in question are designed to hold approximately 5 to 9 
persons, weigh approximately twenty-nine to thirty-three pounds 
(after each tent and carrying bag are combined with the stakes and 
frames with which they are sold), have floor sizes ranging from 
eight feet by ten feet to ten feet by fourteen feet, and, in their car- 
rying size, are approximately 50° inches long. There is no dispute 
that these tents are used as shelter by people who wish to camp out- 
doors, either purely for that purpose, or for the purpose of engaging 
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in a wide range of outdoor activities such as fishing, hunting and 
canoeing. 

The basic question before the court is whether or not the activity 
in which the tents are used, which we shall call by the name of 
“camping out” is a sport, which would then lead to the conclusion 
that these tents are sporting equipment.: 

In a previous opinion, The Newman Importing Co., Inc., v. United 
States, 76 Cust. Ct. 143, C.D. 4648; 415 F. Supp. 375 (1976) this court 
decided that certain light tents used in backpacking were sports 
equipment because the activity of backpacking was found to be a 
sport. In this action, the court was given a generous range of opin- 
ions regarding what it is that makes an activity a sport. Seven wit- 
nesses testified on behalf of the plaintiff and two witnesses testified 
on behalf of the defendant. The witnesses had a wide range of famil- 
iarity with the use and manufacture of tents. Although these opin- 
ions were extremely interesting, the fact remains that in the end 
the question of defining the term “sporting equipment” is really one 
of legal interpretation for the court. 

The rationale used in the Newman Importing case supra will not 
suffice here because these tents are not suitable for backpacking. 
The court finds that these tents are too heavy for that particular ac- 
tivity and, in fact, are generally used by persons who are camping 
in the outdoors and are not subject to strict limitations of weight in 
the tenting equipment which they can take with them. In the ab- 
sence of persuasive proof regarding any special attributes of these 
tents which may contribute to their use in backpacking, the court 
finds it quite reasonable for the Customs service to have excluded 
them from the category of backpacking tents on the basis of their 
weight and carrying size. 

The basic question before the court is whether the general activ- 
ity of camping out, i.e., taking up temporary residence in the out- 
doors, is a sport within the meaning of the Tariff Schedules. 

The court is unable to expand its view of the term “sports” to in- 
clude the activity of camping out. To do so would require a defini- 
tion of the term so loose that it would cover almost any purposeful 
activity engaged in by humans in a natural setting. If it were sim- 
ply a question of whether an activity had a certain degree of chal- 
lenge and skill then the activity of gardening, which has in it a good 
measure of challenge, skill and struggle and offers in innumerable 
ways the “joy of victory and agony of defeat,” would also have to be 
considered a sport. This tells us that as a matter of simple logic and 
meaning, it does not appear that the term “sport” can be carried 
past the point which was expressed in the Newman case. 

The court was impressed by the testimony of Ms. Yvonne Tomen- 
ga, a national import specialist with the Customs Service, who has 
responsibility for the sports equipment provision. Ms. Tomenga 
opined that “sport” was an activity in which a progressive level of 
skill is recognized and for which a certain recognized methodology 
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of practice exists. Although the court does not find it necessary to 
be precise as to how established or widespread the recognition of 
skill and methodology has to be in order for an activity to be a 
sport, this is a meaningful approach to the question. 

The overwhelming weight of the testimony in this case was that 
the purpose of using these tents is either to establish a base for the 
simple enjoyment of the outdoors or to pursue other activities more 
commonly recognized as sports. Although the court remains as 
firmly convinced as ever of the desirability of encouraging human 
beings to retain the skills needed to function in the natural outdoor 
environment, it cannot honestly say that the simple routine of set- 
ting up temporary quarters in the outdoors has the characteristics 
of a sport. The decision in Newman was written with the purpose of 
preventing a superficial standard of interpersonal competition from 
becoming the identifying essence of sports. It did so by focusing on 
the individual challenge and skill contained in the activity of 
backpacking. However, this does not mean that all activity which 
present a challenge and require a skill can be recognized as sport- 
ing activity. The application of this evolving standard to specific sit- 
uations will have to await the fuller analysis of each particular ac- 
tivity. For the moment, it is sufficient to say that camping out in 
nature, by itself, does not possess to a sufficient degree the attrib- 
utes which make an activity a sport. It follows that these tents are 
not “sports equipment” within the meaning of the tariff law. 


For the reasons given above, it is the opinion of the court that 
plaintiffs claim for classification must be denied and judgment 
must issue dismissing that claim. 


(Slip Op. 88-63) 


Far East Macuinery Co., Lrp., PLAINTIFF v. UNITED STATES, DEFENDANT, 
Artcor, Inc., SAwHILL TuBuLAR Drv., Cyctops Corp., AND WHEATLAND 
TuBE CorP., DEFENDANT-INTERVENORS 


Court No. 87-01-00003 
[Remanded.] 


(Dated May 19, 1988) 


Davis, Wright & Jones (David Simon) for plaintiff. 

John R. Bolton, Assistant Attorney General, David M. Cohen, Director, Commer- 
cial Litigation Branch (Jeanne E. Davidson), Civil Division, United States Depart- 
ment of Justice for defendant. 

Schagrin Associates, (Roger B. Schagrin and Paul W. Jameson) for defendant- 
intervenors. 
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OPINION AND ORDER 


Restani, Judge: Plaintiff, Far East Machinery Co. (FEMCO), chal- 
lenges the final results of the first administrative review of an an- 
tidumping duty order conducted by the United States Department 
of Commerce, International Trade Administration (ITA). The pri- 
mary issue raised by plaintiff's motion for judgment upon ITA’s 
record is whether ITA erred in denying FEMCO’s claimed adjust- 
ment to United States price for rebated Taiwanese import duties. 


Case History 


When ITA conducted its original investigation of sales at less 
than fair value, FEMCO, a Taiwan producer of steel pipe, was not 
one of the investigated companies. Its imports were nevertheless 
subject to the antidumping duty deposit rate of 9.7 percent set for 
“All other manufacturers/producers/exporters” of the covered steel 
products from Taiwan. Certain Circular Welded Steel Pipes and 
Tubes from Taiwan, 49 Fed. Reg. 19,369 (May 7, 1984) (Antidump- 
ing Duty Order). Plaintiff confirmed its participation in ITA’s first 
annual review on November 30, 1984. The review was deemed initi- 
ated a year later, 50 Fed. Reg. 48,825 48,826 (Nov. 27, 1985), under 
ITA’s new rules and at plaintiff's request.! Public Record Document 
(PR) 34. 

ITA then published its preliminary results, finding a margin of 
37.76 percent for plaintiff, and stating that “We disallowed a.claim 
for an adjustment for import duty drawback because this claim was 
insufficiently substantiated.” Certain Circular Welded Steel Pipes 
and Tubes from Taiwan, 51 Fed. Reg. 29,954 (Aug. 21, 1986). In the 
final results, this claim was again disallowed and a margin of 41.22 
percent was found. Certain Circular Welded Steel Pipes and Tubes 
from Taiwan, 51 Fed. Reg. 43,946 (Dec. 5, 1986) (final determina- 
tion). ITA noted that “a significant portion of the margin was due to 
the inadequacy of FEMCO’s submission * * *.” Jd. at 43,948. 


BACKGROUND 


Under U.S. antidumping law generally, ITA may issue an an- 
tidumping duty order, after certain findings have been made, upon 
imported merchandise which is sold (or likely to be sold) in the 
United States for less than its fair value. 19 U.S.C. § 1673 (1982). 
Upon request, ITA will conduct an administrative review of its an- 
tidumping order, determining the “United States price” and “for- 
eign market value” of each entry of merchandise subject to the an- 
tidumping order, and the amount, if any, by which foreign market 
value exceeds the United States price of entries. 19 U.S.C. §§ 1675, 
1677a-1677b (1982 & Supp. IV 1986). That amount is then used as 


! Plaintiff requested this first administrative review under ITA’s new rules which, i 
of the Trade and Tariff Act of 1984, for administrative 
oe ee eee Although ITA had already begun a system, 
tains documents received prior to plaintiff's request, ITA considers this review to be at plaintiff's request, 
Oo cant tc eruet codilitann Go Sed. fees 48,825, 48,826 (Nov. 27, 1985). 
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the basis for assessing duties on the examined entries, and collect- 
ing deposits of estimated duties on future entries. 19 U.S.C. § 1675. 

In determining the United States price of merchandise, ITA be- 
gins with the price at which merchandise is exchanged, or agreed to 
be exchanged, between unrelated parties, and through various addi- 
tions and reductions, arrives at an amount called “United States 
price.”? PO Corp. v. United States, 11 CIT ——, 652 F. Supp. 724, 
730 (1987). See Smith-Corona Group v. United States, 713 F.2d 1568, 
1571-72 (Fed. Cir. 1983) cert. denied, 465 U.S. 1022 (1984). The stat- 
utory adjustments to United States price (and to foreign market 
value) are made “in an attempt to reconstruct the price at a specif- 
ic, ‘common’ point in the chain of commerce, so that value can be 
fairly compared on an equivalent basis.” Smith-Corona, 713 F.2d at 
1571-72. 

This case is concerned with one of the adjustments to United 
States price, often referred to as a’ duty drawback adjustment, 
which provides for increasing United States price by 


the amount of any import duties imposed by the country of ex- 

rtation which have been rebated, or which have not been col- 
ected, by reason of the exportation of the merchandise to the 
United States; 


Id.; 19 U.S.C. § 1677a(d\(1)(B) (1982). See 19 C.F.R. § 353.10(d)(1Xii) 
(1987). As with any adjustment which increases United States price, 


a drawback adjustment can ultimately result in a lowering of 
dumping margins. This court has interpreted the purpose of a duty 
drawback adjustment as follows: 


To prevent dumping margins from arising because the export- 
ing country rebates i rt duties and taxes for raw materials 
used in exported merchandise, the es law provides 
for an offsetting adjustment in the calculation of United States 
price. 


Carlisle Tire & Rubber Co. v. United States, 10 CIT——, 634 F. 
Supp. 419, 424 (1986) (Carlisle ID). See S. Rep. No. 16, 67th Cong., 1st 
Sess. 12 (1921). 


DIscuSSION 


ITA claims to apply the following two prong test in determining 
whether to make a drawback adjustment to United States price: 


First, that the import duty and rebate are directly linked to, 
and dependent upon, one another. 


2 United States price is a single term used to refer to either of two separate terms, “purchase price” and “exporter’s sales 
price,” whichever is appropriate in a particular case. 19 U.S.C. § 1677a(a) (1982). See PO Corp. v. United States, 11 CIT —, 
652 F. Supp. 724, 729-35 (1987). 

3 This report described the purpose as follows: 

In order that any drawback given by the country of ion w the exportation of the merchandise * * * shall 
not constitute dumping, it is necessary also to add suc! items to purchase price. 


* * * [similarly] the term “exporters sales price” is defined to include such items. 


Id. Although the original provision enacted in 1921 was recodified in 1979 into the Trade Act of 1930, 19 U.S.C. 
§ 1677a(dX1\B), the language has remained unchanged. 
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Second, that the company claiming the adjustment can 
demonstrate that there were sufficient imports of imported raw 
materials to account for the duty drawback received on the ex- 
ports of the manufacturered product. 


ITA, Study of Antidumping Adjustments Methodology and Recom- 
mendations for Statutory Change 26-27 (Nov. 1985); Carlisle Tire & 
Rubber Co. v. United States, 11 CIT ——, 657 F. Supp. 1287, 1289 
(1987) (Carlisle IID. This court has recently found ITA’s application 
of this test to be in accordance with law. Carlisle III, 657 F. Supp. at 
1290-91. 

The focus of the first part of this test, establishing a link between 
an import duty and a rebate, is on the drawback program itself, and 
requires a showing that entitlement to rebates is dependent upon 
the payment of duties. See Sorbitol from France, 47 Fed. Reg. 6,459, 
6,460 (Feb. 12, 1982), aff'd, Roquette Freres v. United States, 7 CIT 
88, 583 F. Supp. 599 (1984) and Certain Tapered Journal Roller 
Bearings and Parts Thereof from Italy, 49 Fed. Reg. 2,278 2,280 
(comment 5) (Jan. 19, 1984) (where rebates may be received absent 
payments of duties, the fact that the firm under investigation actu- 
ally paid duties and received a rebate is irrelevant). The second part 
of the test, demonstrating sufficient imports of imported raw mater- 
ials to account for the duty drawback received on the exports of the 
manufactured product, is by its very terms concerned with the spe- 
cific application of the drawback program to the firm claiming an 
adjustment. See Carlisle IT, 634 F. Supp. at 424 and Carlisle III, 657 
F. Supp. at 1289-90 (ITA must limit duty rebate adjustments to the 
actual amount of duties imposed). Under this part of the test, ITA 
has applied “substitution principles” to relieve it of the difficult, if 
not impossible, task of determining whether the raw materials used 
in producing the exported merchandise actually came from import- 
ed or domestic sources. Acrylic Film, Strips and Sheets, at Least 
0.030 Inch in Thickness from Taiwan, 49 Fed. Reg. 10,968, 10,972 
(Mar. 23, 1984); Color Television Receivers from Taiwan, 49 Fed. 
Reg. 7,628, 7,632 (Mar. 1, 1984) (comment 3); Steel Wire Rope from 
the Republic of Korea, 48 Fed. Reg. 41,615, 41,616 (Sep. 16, 1983) 
(comment 1). 

In this particular case, ITA explained its denial of FEMCO’s 
claimed adjustment in terms of the second part of its test, with the 
additional requirement that the imported raw materials “must 
have been appropriate for incorporation into the exported subject 
merchandise.” 51 Fed. Reg. at 43,947.4 


4 Specifically, ITA explained its decision on this issue as follows: 


While the exporter does not need to show that a certain im Sapers web inctrpennted inte 0 eouaiby itpuans Se 
uct to the United States, the imported steel coil must have been ene for incorporation into the 
handise. FEMCO admits that only two of coil shown on the copies of the im: Somes ennaee otal 
used to luce standard pipe. quan’ exported 
ner thee puinaiege 26 Grewion: Cepia, a nee drawback claims to be reflective of duties paid 
ted raw material if there is evidence of sufficien' fs th that raw material to account for of 
the manufactured product.” See Final Determination ‘Sales, ati va - Value: Acrylic Film, Strip Sheet, 
at least 0.030 Inch in Thickness from Taiwan (49 FR 1 


51 Fed. Reg. at 43,947 (comment 2). 





40 CUSTOMS BULLETIN AND DECISIONS, VOL. 22, NO. 26, JUNE 29, 1988 


Initially, plaintiff raised several challenges to ITA’s denial of its 
claimed adjustment, and specifically to ITA’s adoption and applica- 
tion of an appropriateness standard, arguing that ITA erred in re- 
quiring it to match the exact specifications of its imported coils to 
those of the exported pipes at issue. Defendant responds that 
FEMCO failed to meet its burdens of satisfying both prongs of ITA’s 
test, as applied in this case, and that ITA’s “assessment of the limit- 
ed documentation submitted by FEMCO in support of its claimed 
adjustment is entitled to deference.” Defendant’s Brief at 30. None 
of the parties have cited any instance in which ITA directly ad- 
dressed the situation presented in this case—either a specific in- 
quiry by ITA into the appropriateness of imported inputs for incor- 
poration into exported merchandise, or an actual dispute as to 
whether imported inputs were appropriate for incorporation into 
any exported merchandise at issue. But see Stainless Steel Cooking 
Ware from Taiwan, 51 Fed. Reg. 42,882 (Nov. 26, 1986) (decided 
days before ITA’s final results in this case and concerning ITA’s al- 
lowance of a drawback adjustment based upon aggregate, rather 
than segregated, data on various inputs, each of which was used in 
manufacturing some, but not all, of the various types of investigat- 
ed cookware). 

At oral argument plaintiff expressed clearly, apparently for the 
first time, its contention that one of the documents it. had submitted 
to ITA (Attachment F) satisfied the second prong of ITA’s test, even 
if the second prong is construed to include the requirement that im- 
ported coil inputs must have been appropriate for incorporation in- 
to the exported pipe. Until that time plaintiff had concentrated its 
arguments on ITA’s proof requirements which plaintiff argued were 
not legally permissible and were inconsistent with ITA’s practice in 
other cases. As it became apparent at oral argument that defend- 
ant-intervenors sought application of legal principles which ITA has 
not expressly adopted here or elsewhere, the court requested clarifi- 
cation and.comments from the parties regarding plaintiffs asser- 
tion that Attachment F satisfies the standard that ITA has adopted 
here. 

Defendant acknowledged, in its response to the court’s request, 
that “the record indicates that Commerce did not focus upon this 
document [Attachment F'] in reaching its final results,” but argued 
that the document is illegible, and that “FEMCO should not be al- 
lowed to cure its deficiencies during the administrative proceedings 
by its eleventh-hour reliance upon Attachment F during oral argu- 
ment in this judicial action.” Defendant’s Statement of Clarification 
in Response to the Court’s Order (““Defendant’s Clarification”) at 
2-3.5 

From the court’s reading of the record, it is apparent that the 
particular standard ITA applied in its final results did not fully sur- 


5 The court sees the issue here as whether FEMCO was “deficient” during the administrative proceedings. If it was not, 
then it is not determinative that plaintiff expressed the reason it was not deficient at oral argument rather than in brief- 
ing. Any prejudice to the parties caused by this particular delay was cured by the court’s request for clarification. 
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face until very late in its review. Throughout the earlier portions of 
ITA’s review, neither ITA’s requests, FEMCO’s responses, nor peti- 
tioner’s comments, explicitly and unambiguously addressed the is- 
sue of establishing both a sufficient quantity, and an appropriate 
quality, of imported coils, to account for the exported pipe at issue. 
Defendant points out that “[t]he document trail that FEMCO sub- 
mitted * * * was in effect directed at the first half of the two-part 
test.” Defendant’s Brief at 21. The court finds, however, that each of 
ITA’s requests, and all of petitioners’ earlier comments, could rea- 
sonably be interpreted to relate to the first part of ITA’s test—that 
the import duty and rebate are directly linked to, and dependent 
upon, one another. If they intended to address the second part of 
ITA’s test, including an appropriateness standard, they failed to ad- 
equately express that intention. 

ITA instructed FEMCO, in its first direct response to FEMCO’s 
claimed duty drawback adjustment, that it “must tie these inputs to 
the merchandise that you exported to the U.S.” Confidential Record 
Document (CR) 5, at 2, (ITA deficiency letter). ITA later acknowl- 
edged that this first request “was subject to differing interpreta- 
tions.” 51 Fed. Reg. at 43,947. It initially denied FEMCO’s claimed 
adjustment, stating simply that it was “insufficiently substantiat- 
ed.” 51 Fed. Reg. at 29,954. Although other statements by ITA and 
petitioners were more specific, they appeared to solicit further docu- 
mentation of the first part of ITA’s test, rather than the second 
part, of ITA’s test. CR 9 and 11.’ 

FEMCO responded by submitting evidence which it characterized 
as “a complete documentary chain establishing Femco’s entitlement 
to and receipt of a duty drawback, and hence entitlement to a duty 
drawback adjustment under US dumping law.” CR 12, at 9 (Aug. 
26, 1986). FEMCO later stated that it believed that this August 
“submission was requested and intended to give an example of a du- 
ty drawback claim and receipt.” CR 16, at 4. Apparently, ITA did 
not realize this at the time, and in denying the duty drawback ad- 
justment, it ultimately relied on the August submission, and 
FEMCO’s characterization of that submission, as understood by 
ITA. 51 Fed. Reg. at 43,947. See infra note 10. Whatever the pur- 


6 ITA’s initial request concerning FEMCO’s claim for a drawback adjustment specifically requested the following. 


wa ok ‘export duty rebate” and “export duty collected” and how you calculated these amounts. Submit a copy of 
the law that provides for rebates of export duties. If the “export duty rebate” is in fact a du See So ae 
of the statutes and reguations that require an import duty on raw materials that are i 
tube. (You must tie these inputs to the merchandise that you exported to the U.S.). 


CR 5, at 2. 
7 Petitioners argued on June 24, 1986, that 


FEMCO’s claim should be denied until it can its drawback claim by providing a certification of the raw mate- 
a os eae a copy ofthe export ‘tion for the pipe and tube and a copy of an approved applica- 
tion which ties together the other two documents. 


“> at 10. 
On the same day as ITA issued it preliminary determination, disallowing FEMCO’s claimed drawback adjustment as “in- 
sufficiently substantiated,” an ITA memo to the file stated that: 


If, in fact, the Srompenins eee Gate Sh EE apn nen Oe merchandise was a duty drawback, FEMCO 
dheaia base tare: dite tranieulete.on' a. als ba sale basis the exact amount rebated by referring to the applications 
submitted to the government and the rebate received. However, FEMCO has only reported otal area 

no way of telling what pert was a duty drawback and what was some other subsidy given by 

ment for the export of steel products. 


CR 11, at 3. 
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pose was of the August submission, it was not the only evidence of 
record ITA ultimately had before it relating to the crucial issue. 

After having generously extended its deadlines several times, ITA 
finally announced that FEMCO “must supply a record of the cost of 
the imported coil which was eligible for duty drawback including in- 
voices and purchase orders. This information will only be used as 
part of the record for this first administrative review if it is submit- 
ted on or before September 29, 1986.” PR 100 (Letter of September 
22, 1986). Plaintiff made its final submission of documentation on 
September 29, 1986, which contained among other things, the dis- 
puted Attachment F. CR 14. 

It was only at this point, ITA’s final deadline for the submission 
of information to be used in its final results, that the parties began 
to articulate their present positions explicitly and unambiguously. 
FEMCO’s September 29 submission, and petitioners’ comment (on 
FEMCO’s August submission), also dated September 29, 1986, each 
raised issues relating to drawback substitution, apparently for the 
first time. Petitioners argued that the imported coils documented in 
FEMCO’s August submission were of an inappropriate type for pro- 
ducing the exported pipe at issue, that FEMCO never stated for the 
record whether it actually used imported coil in producing its ex- 
ported pipe, and that even if it used domestically produced coil, 
“{njo acceptable theory of substitution would allow FEMCO to claim 
a drawback when the imports upon which the claim is based could 
not be used to produce the merchandise exported.” CR 13, at 9. 
FEMCO in turn described its September 29 submissions as includ- 
ing “invoices for steel coil used as input for the type of pipe export- 
ed to the United States on which Femco claims duty drawback,” CR 
14, at 3. FEMCO further explained that “[o]f the various types of 
coil shown in these invoices and import licenses, [ ] and[ ] are 
used for the production of standard pipe,” id. at 8, and that 


Taiwan has a substitution drawback system, similar to that for 
the United States, and the exporter is not required to physical- 
ly trace from the coil input to the pipe output. Therefore, it is 
not possible to identify these, or indeed any other, particular 
coil imports as the actual coil which was used in the production 
of the pipe in question. 


Id. 

Petitioners’ subsequent response to FEMCO’s September 29 sub- 
mission explicitly developed the standard, and its basis, which was 
ultimately adopted by ITA in its final results. Specifically, in that 
response, dated October 7, 1986, petitioners cited ITA determina- 
tions as support for the proposition that “a foreign producer must 
have imported enough of the input for which drawback is claimed 
to cover all its exports of the finished product for the drawback 
claim to be viewed as reasonable.” CR 15, at 3 (citing Steel Wire 
Rope from Korea, 48 Fed. Reg. 41615 (September 16, 1983) and 
Acrylic Film, Strips and Sheets, at Least 0.030 Inch in Thickness 
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from Taiwan, 49 Fed. Reg. 10968 (March 23, 1984)). From this prop- 

osition, petitioners developed and articulated the following 

argument: 
Implicit in this position is the requirement that the input prod- 
uct upon which the claim is based is capable of being used in 
the production of the exported product. No qualitative differ- 
ence exists between claiming a drawback when there are not 
enough imported inputs to —— the exported goods on 
which the drawback 4 claimed and claiming a drawback on in- 
puts that were not intended for use in and could not have been 
used to produce such or similar merchandise to that under in- 
vestigation. In both cases, a drawback is being claimed for raw 
material which is not the functional equivalent of the imported, 
duty-paid input necessary to create the exported product. 


CR 15, at 3-4 (letter dated October 7, 1986). See 51 Fed. Reg. at 
43,947 (comment 2). 

Absent ITA’s identification of this standard on any earlier occa- 
sion in this or any other case, petitioners’ development of this stan- 
dard, after the record was closed to submissions of documentation, 
failed to put plaintiff on notice of what was required of it. This is 
the case regardless of whether ITA chooses to treat “appropriate- 
ness” as a general requirement which respondents must satisfy in 
each case, or whether it only inquires into appropriateness where it 
is actually in dispute. Having chosen to adopt a standard, or con- 
sider a specific challenge, at such a late point in the review, ITA 
should have at least taken care to determine whether FEMCO’s pri- 
or submissions might nevertheless meet this burden. 

Attachment F, upon which plaintiff now relies, was submitted 
within ITA’s deadline. The relevance of this document was brought 
to ITA’s attention, in part by FEMCO, but most directly by petition- 
ers, within days of the submission of Attachment F by FEMCO.® 
Specifically, petitioners singled out Attachment F as the only ar- 
guably relevant documentation in the record: 


In fact, FEMCO’s letter of September 29 was the first time in 
this case that it has provided the Department with information 
that it imported any coils which could have been used in the 
production of standard pipe under 4.5 inches. See FEMCO letter 
of September 29, 1986 at Att. F. The only information on the 
record indicates that FEMCO im a [ ] metric tons of coil 
coo _— have been used in the production of the exported 
pipe 


CR 15, at 4 (letter dated October 7, 1986). In so doing, petitioners ac- 
knowledged that Attachment F are documented a certain quantity 
of coils which petitioners conceded were of the appropriate types for 


~~ Prior cases, which did not define the standard used here, may be distinguishable on the basis that appropriateness was 
never raised as an issue. 

9 As petitioners were the party that articulated the appropriateness requirement, after the ability to affect the record 
was closed to FEMCO, it is understandable that plaintiff did not point out to ITA in its final submission that Attachment F 
satisfied the as yet unknown standard. Furthermore, after petitioners specifically pointed out the relevance of Attachment 
ee eae don cas an cde cag TAMED deat Late tated tb cite tor ae ttee Greens One 
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producing the exported pipe at issue. Jd. They even acknowledged, 
in numbers, that this quantity exceeded the quantity of exports of 
the investigated pipe to the United States. Jd. They then went on to 
argue that, in determining whether the quantities set forth in At- 
tachment F are sufficient, ITA should compare them to FEMCO’s 
worldwide, rather than U.S., exports of pipe. Jd. ITA never ad- 
dressed this argument in its final results. 

Thus, it is apparent that neither the relevant standard, nor proof, 
was explicitly presented in this case until the eleventh hour of 
ITA’s review. Although ITA adopted petitioners’ recently articulat- 
ed standard in its final determination, it failed to apply that stan- 
dard to the only concededly relevant documentation of imported 
coil—Attachment F—or address petitioners’ legal arguments con- 
cerning that document. Instead, although it allowed the September 
29, 1986, submission, ITA focused its determination on FEMCO’s 
August submission and relied upon narrow interpretations of cer- 
tain statements made by FEMCO.” 

Under the particular circumstances of this case, the court does 
not agree that ITA “had no reason to consider this particular docu- 
ment in its final results.” Defendant’s Clarification, at 9. As “the 
record indicates that Commerce did not focus upon this document 
in reaching its final results,” id. at 2, the court cannot find that 
ITA’s denial of FEMCO’s claimed drawback adjustment is sup- 
ported by substantial evidence in the record and is in accordance 
with law." 

Accordingly, the matter is remanded to ITA for consideration of 
the evidence in the record, including FEMCO’s September 29, 1986, 
submission, and in particular, Attachment F. Furthermore, as de- 
fendant-intervenors have raised the possibility of another new stan- 
dard, and as the entire history of this proceeding has included a 
long series of misunderstandings, ITA should make clear exactly 
what the record must establish in order to substantiate a drawback 
adjustment. If ITA views the record in light of standards which 


10 TTA explained its conclusion that FEMCO had failed to demonstrate sufficient quantities upon the following grounds: 
FEMCO admits that only two oe of coil shown on the copies of the import licenses submitted to the De; ent are 
used to produce standard pipe. The quantities shown are not sufficient to account for the exported merc : 

CO revealed] that the August 27, 1986 submission adlicsiented drawback for oe ae US. sale. The single “ex- 
aan supplied is not sufficient substantiation of the claimed duty drawback adjustm: 


51 Fed. Reg. at 43,947 (comments 2 and 5). The first statement is part of ITA’ 's response to comment 2, which concerns the 
contained in FEMCO’s August submission. FEMCO’s “admission,” however, appears to refer to its 


tary 
statement that: “ ‘Of the various types of coil shown in these invoices and import licenses, { ] and [ ] are used for the pro- 
duction of standard pipe.” CR 14, at 8 (emphasis added, bracketed material omitted). This statement «is contained in 
FEMCO’s September 29, 1986, submission and follows references to invoices contained in attachments D and F. CR 14, at 7. 


It is difficult to understand how ITA could conclude that “the quantities shown are not sufficient to account for the export- 
ed merchandise” 51 Fed. Reg. at 43,947, if it “did not focus upon this document [Attachment F] in reaching its final re- 
sults.” Defendant’s Clarification at 2. 

The second quoted portion of ITA’s results is expressly concerned with FEMCO’s characterization of its August submis- 
sion. This does not indicate, one way or the other, whether FEMCO’s subsequent September 29, 1986, submission demon- 


re remanded to Commerce for further consideration, however, it is un- 

ity ttachment it F satisfies the requirements for a duty draw- 
back adjustment. Defendant’s Clarification at 2-3. Whether or not this document actually satisfies ITA’s requirements is a 
determination which the court leaves to ITA a remand. The court notes, however, that the copy as it existed at the time 
of its submission was sufficiently legible for petitioners to acknowledge its relevance. In addition, defendant does not argue 
that the fact that the record was closed for further documentation on the day Attachment F was submitted should prevent 
it from requesting a more legible version. Defendant only argues that “Because FEMCO submitted Attachment F to Com- 
merce at the last possible moment, and RS ee tat ee ate , Commerce had no reason to request fur- 
ther clarification or to request that FEMCO submit the original document.” Id. at 3. 
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FEMCO could not reasonably have perceived to be applicable at the 
time of its submissions of documentation, ITA shall give FEMCO an 
opportunity upon remand to meet that standard with submissions 
of additional documentation. Since ITA’s actions upon remand may 
render certain legal arguments raised by plaintiff moot and may 
clarify its view of defendant-intervenors’ other objections to the ad- 
justment, the court will address any remaining relevant arguments 
that the parties wish to pursue after ITA’s remand. ITA shall re- 
port its results in 30 days. 
So ORDERED. 


(Slip Op. 88-64) 


Saupi [Ron AND STEEL Co. (HADEED), PLAINTIFF v. UNrrep STATES, 
DEFENDANT, GEORGETOWN STEEL CorP., ET AL., DEFENDANT-INTERVENORS 


GEORGETOWN STEEL CorpP., ET AL., PLAINTIFFS, v. UNITED STATES, DEFENDANT, 
Saup1 IRon AND STEEL Co. (HADEED), DEFENDANT-INTERVENOR 


Consolidated Court No. 86-03-00283 


Before DiCar1o, Judge. 


Determination of the International Trade Administration of the United States De- 
partment of Commerce on remand that transfer of steel reinforcing bar company to 
Saudi Iron and Steel Company (Hadeed) indirectly benefitted Hadeed’s production of 
the product under investigation, carbon steel wire rod, because of reduced production 
costs from Hadeed’s increased production of steel billets used to make each product 
is supported by substantial evidence. The action is remanded for reconsideration of 
the method of calculating the benefit. 

[The action is remanded.] 


(Decided May 20, 1988) 


Miller & Chevalier, Chartered, (Homer E. Moyer, Jr., Joanne Thomas Asbill and 
Christopher C. Gould) for Saudi Iron and Steel Company. 

Fried, Frank, Harris, Shriver & Jacobson (David E. Birenbaum and Alan 
Kashdan) for Atlantic Steel Company. 

Wiley, Rein & Fielding (Charles Owen Verrill, Jr., Robert C. Weissler and Alan H. 
Price) for Georgetown Steel Corp., North Star Steel Texas, Inc. and Raritan River 
Steel Company. 

John R. Bolton, Assistant Attorney General; David M. Cohen, Director, Commer- 
cial Litigation Branch, Civil Division, United States Department of Justice (Eliza- 
beth C. Seastrum); United States Department of Commerce (Matthew Jaffe; Mary 
White) for defendant. 


MEMORANDUM OPINION AND ORDER 


DiCaro, Judge: Plaintiffs brought this action to contest the find- 
ings of the United States Department of Commerce, International 
Trade Administration (Commerce) in Final Affirmative Counter- 
vailing Duty Determination and Countervailing Duty Order; Carbon 
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Steel Wire Rod From Saudi Arabia, 51 Fed. Reg. 4206 (Feb. 3, 1986). 
In an earlier opinion, all but one of the challenged findings were af- 
firmed. Saudi Iron and Steel Co. v. United States, 11 CIT ——, 675 
F. Supp. 1362 (1987). The action was remanded for Commerce to ex- 
plain how the Saudi Basic Industries Corporation’s (SABIC’s) trans- 
fer of the Jeddah Steel Rolling Company (SULB) to the Saudi Iron 
and Steel Company (Hadeed) bestowed a benefit “directly or indi- 
rectly on the manufacture, production, or export” of carbon steel 
wire rod by Hadeed within the meaning of 19 U.S.C. § 1677(5\B) 
(1982). See Remand Determination, Saudi Iron and Steel Co. 
(Hadeed) v. United States, Court No. 86-03-00283 (Remand 
Determination). 

Hadeed contests Commerce’s remand determination and a related 
part of the final determination. The Court affirms the determina- 
tion that SULB’s acquisition indirectly benefitted Hadeed’s wire rod 
production, but remands the action for reconsideration of the meth- 
od used to calculate the benefit. 


BACKGROUND 


Hadeed began producing steel billets at its steel mill in. 1983, us- 
ing some of the billets at its steel rolling mill to produce carbon 
steel wire rod, the product under investigation. SULB produces 
steel reinforcing bar (rebar) at its steel rolling mill but has no facili- 
ties for producing carbon steel wire rod or the billets necessary to 
make its rebar. 

SABIC acquired majority ownership of SULB in 1979, purchased 
all of SULB’s stock in 1982, and transferred the stock in SULB in 
exchange for stock in Hadeed in late 1982. Prior to this transfer 
SULB used imported billets in making its rebar, but after the trans- 
fer began obtaining the billets from Hadeed. 

Commerce determined this transfer was a “provision of capital 
* * * on terms inconsistent with commercial considerations” within 
the meaning of 19 U.S.C. § 1677(5)(B)(i) (1982). The Court affirmed 
this determination in Saudi Iron and Steel Co., 11 CIT at ——, 675 
F. Supp. at 1371-73. 

The transfer is countervailable under § 1677(5)(B\(i) if pursuant to 
19 U.S.C. § 1677(5\(B) (1982) it bestows a benefit “directly or indi- 
rectly on the manufacture, production, or export” of carbon steel 
wire rod. On remand to explain how acquisition of SULB, a produc- 
er of rebar, benefitted Hadeed‘s wire rod production, Commerce 
determined 


the transfer of SULB’s assets to HADEED confers an indirect 
benefit on HADEED’s, production of carbon steel wire rod be- 
cause the steel mill at HADEED can now sustain a higher level 
of capacity utilization in its production of billets, the primary 
raw material used to manufacture carbon steel wire rod. 

higher level of capacity utilization thus affords HADEED the 
opportunity to reduce its production costs for carbon steel wire 
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rod in response to market demand while maintaining a satisfac- 
tory rate of return. 


Remand Determination at 2. 
In support of its remand determination, Commerce presented the 
following analysis: 


First, when SULB became a wholly-owned subsidiary of 
HADEED, it also became a ares market for the purchase of 
HADEED’s steel billets * * *. nd, once HADEED had an as- 
sured market for its billets, its steel mill could maintain a high 
level of capacity utilization because of the high demand for 
steel products made from billets * * *. Third, a high level of ca- 
ged utilization enabled HADEED’s steei mill to lower the bil- 
et price charged its rolling mills and still achieve a satisfactory 
rate of return for its billets * * *. Finally, HADEED’s ability to 
lower the billet cost for its rolling mills enabled it to better con- 
trol its sale price for carbon steel wire rod and still maintain a 
satisfactory rate of return for its wire rod * * *. 


Remand Determination at 3. 


DIscussION 


In reviewing Commerce determinations in countervailing duty in- 
vestigations, the Court is directed by Congress to hold unlawful 
those determinations found “to be unsupported by substantial evi- 
dence on the record, or otherwise not in accordance with law.” 19 
US.C. § 1516a(b)(1)(B) (1982). The issues before the Court are: (1) 
whether the determination that SULB indirectly benefited 
Hadeed’s production of carbon steel wire rod by allowing for the re- 
duction of production costs through increased billet production is 
supported by substantial evidence; and (2) whether the rate of re- 
turn shortfall method used to calculate Hadeed’s countervailable 
benefit from acquisition of SULB is in accordance with law. 


(1) 


Hadeed contends Commerce’s determination, that the production 
of wire rod benefitted indirectly from increased billet production, is 
not supported by substantial evidence asserting that each of the 
steps in Commerce’s analysis is unsupported by substantial evi- 
dence on the record. The Court will evaluate plaintiffs individual 
arguments, but the issue before the Court is whether the record 
contains substantial evidence to support the overall determination 
that acquisition of SULB indirectly benefitted Hadeed’s production 
of wire rod through increased billet production. “Substantial evi- 
dence on the record means ‘more than a mere scintilla’ and ‘such 
relevant evidence as a reasonable mind might accept as adequate to 
support a conclusion,’ taking into account the entire record, includ- 
ing whatever fairly detracts from the substantiality of the evi- 
dence.” Atlantic Sugar, Ltd. v. United States, 2 Fed Cir. (T) 130, 
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136, 744 F.2d 1556, 1562 (1984); see also Federal Trade Comm’n v. 
Indiana Fed’n of Dentists, 476 U.S. 447, 454 (1986). 

Hadeed first challenges Commerce’s finding that when SULB be- 
came a wholly-owned subsidiary of Hadeed it also became a cap- 
tured market for the purchase of Hadeed’s stéel billets, claiming 
that, regardless of the stock transfer, SULB was a captured market 
for Hadeed because SABIC owned both SULB and Hadeed before 
the 1982 transfer. 

Commerce states that SABIC’s controlling interest in Hadeed and 
SULB prior to the 1982 transfer “did not guarantee that SULB 
would be, or otherwise would remain, a customer for the purchase 
of Hadeed’s steel billets.” Remand Determination at 3. Commerce 
reasons that absent the 1982 transfer SABIC might have décided to 
otherwise dispose of its interest in SULB, and SULB might have 
found it more profitable to purchase billets from a source other 
than Hadeed. Id. at 4; see also Conf. R. 931. Commerce considers it 
even more likely that SULB would have been otherwise disposed of 
by SABIC since SABIC’s charter authorizes private ownership of as 
much as 75% of its stock. Remand Determination at 3—4. See also 
Conf. R. 931; R. 372, 3626 (30% of SABIC’s stock was sold to the 
public in 1984). Commerce also notes that until Hadeed acquired 
SULB the interests of the two companies remained adverse, in that 
contractually SULB would benefit from low steel billet transfer 
prices and assurances of supply while Hadeed would benefit from 
high sales prices for its billets and assurances of purchase. Remand 
Determination at 4, 9 n.6; see also Conf. R. 1045-46. 

The Court will not speculate on whether SABIC could or would 
have had SULB purchase steel billets from Hadeed, when any vari- 
ety of factors might have influenced SABIC to do otherwise. Based 
on the record, the Court finds it reasonable for Commerce to con- 
clude that SULB became a captured market for Hadeed when it be- 
came a wholly-owned subsidiary of Hadeed 

Hadeed asserts it could have maintained a high level of capacity 
utilization even without SULB as an assured market for its billets. 
Hadeed claims that SULB would have purchased billets from it in 
any event, because the two are closely located in Saudi Arabia. 
Hadeed also asserts that it could have sold all the steel billets it 
wished to produce even without SULB as a buyer. See Plaintiffs 
Confidential Brief on Results of Remand, 7. 

As found above, Commerce could find there was no guarantee 
that SULB would purchase its billet requirements from Hadeed 
before the 1982 transfer. Although the proximity of the two com- 
panies. may have reduced freight costs and their joint location in 
Saudi Arabia would avoid customs duties, there is no evidence in 
the record to show that such costs savings would have been passed 
on in the final price for billets or that any adjustments Hadeed 
might have made due to possible cost savings would have made its 
steel billets competitive with imported steel billets. There is also no 
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evidence in the record which shows Hadeed could have sold all the 
steel billets it could produce without SULB as a buyer. 

The record indicates that after the 1982 stock transfer “[a]lmost 
all of SULB’s demand on billets is supplied from Jubail by 
[Hadeed],” R. 2674, and that Hadeed has been able to maintain a 
high level of capacity utilization. See R. 2658; Conf. R. 799-801, 
886-87. This evidence is sufficient to support Commerce’s conclu- 
sion that Hadeed’s steel mill could maintain a high level of capacity 
utilization once it had SULB as an assured market for its billets. 

Hadeed also challenges the findings that a high level of capacity 
utilization enabled it to lower billet costs and that such costs sav- 
ings enabled it to better control its sales price for carbon steel wire 
rod, claiming there is no evidence in the record from which to verify 
the assumptions that increased billet production decreased the unit 
costs of billets, that such alleged costs savings were passed on to its 
rolling mills, or that prices for wire rod were reduced due to such 
costs savings. 

The record does not contain numerical documentation concerning 
prices from which Commerce could demonstrate that increased bil- 
let production reduced billet per-unit costs. As defendant notes, no 
such documentation could be developed because before the 1982 
transfer Hadeed did not produce billets and therefore no data on ac- 
tual billet production or billet cost per-unit as of 1982 exists to com- 
pare to Hadeed’s capacity utilization after acquiring SULB. With- 
out this data, it was also impossible for Commerce to numerically 
demonstrate that Hadeed passes costs savings in billet production 
on to its rolling mills and reduces its wire rod costs because of such 
costs savings. 

The record contains a World Bank study evaluating the Saudi 
Steel Project which states that “in a capital intensive project such 
as a steel plant, the level of capacity utilization is the most signifi- 
cant determinant in the cost of production and thus the pzofitabili- 
ty of such a plant.” R. 1695, 1714; Conf. R. 915, 917. That study rec- 
ommended that the Saudi steel project install equipment that 
would enable Hadeed’s steel mill to produce billets for SULB in 
order 


to allow higher rates of capacity utilization than could be 

achieved with the design proposed in-the feasibility study. This 

is an important factor in any capital-intensive project (such as 

a steel plant), and especially so in an isolated location such as 

a ee where capital and operating costs are bound to be 
igh. 


R. 1701; see also Conf. R. 906-07. The record also contains a World 
Bank study evaluating the Jubail Rolling Mill Project which shows 
that the costs of steel billets are a major percentage of the total pro- 
duction costs of carbon steel wire rod and that decreases in billet 
costs can directly increase a rolling mill’s rate of return. R. 1731, 
1745; Conf. R. 1006, 1041. 
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The Court concludes there is sufficient evidence to support Com- 
merce’s findings that a high level of capacity utilization enabled 
Hadeed to lower billet costs and thus “better control its sales price 
for carbon steel wire rod.” Remand Determination at 7. The Court 
holds Commerce’s determination that Hadeed’s production of car- 
bon steel wire rod benefitted indirectly from SULB’s acquisition is 
supported by substantial evidence in the record. 


(2) 


Commerce found that SABIC’s transfer of SULB’s stock to 
Hadeed in exchange for Hadeed stock was on terms inconsistent 
with commercial considerations. In the final determination, Com- 
merce calculated the benefit conferred on Hadeed by the stock 
transfer using the “rate of return shortfall methodology.” 51 Fed. 
Reg. at 4210. Commerce computed the rate of return shortfall by 
taking the difference between a national average rate of return on 
equity in Saudi Arabia and the rate of return on equity in Hadeed 
during the 1984 investigatory period. Commerce then multiplied 
the rate of return shortfall by the net book value of SULB’s equity 
at the time of the 1982 transfer, and divided the result by the total 
value of Hadeed’s and SULB’s consolidated sales in 1984, arriving 
at an estimated net bounty or grant of 0.53 percent ad valorem. Id. 

Now that Commerce has explained how SULB’s acquisition 
benefitted Hadeed’s wire rod production, Hadeed argues that use of 
the rate of return shortfall method is contrary to law in this case 
because it does not relate to the cost savings allegedly garnered 
from increased billet production and used to reduce wire rod pro- 
duction costs. 

In the final determination, Commerce stated: 

Throughout this notice, we refer to certain general principles 

a to the facts of the current investigation. These princi- 

es are described in the ‘Subsidies Appendix’ attached 0 the 

wt of ‘Cold-Rolled Carbon Steel Flat-Rolled Products from 

Argentina; Final Affirmative Countervailing Duty Determina- 
tion and Countervailing Duty Order,’ * * *. 


That Subsidies Appendix states that for government equity 
purchases Commerce deems inconsistent with commercial consider- 
ations the benefit is measured by the rate of return shortfall meth- 
od. See Subsidies Appendix, Cold-Rolled Carbon Steel Flat-Rolled 
Products From Argentina: Final Affirmative Countervailing Duty 
Determination and Countervailing Duty Order, 49 Fed. Reg. 18,006, 
18,020 (Apr. 26, 1984). Commerce used the rate of return shortfall 
method to measure the benefit from equity infusions in investiga- 
tions that followed publication of this Subsidies Appendix. See, e.g., 
Deformed Steel Concrete Reinforcing Bar From Peru, 50 Fed. Reg. 
48,819, 48,821 (Nov. 27, 1985); Carbon Steel Wire Rod From 
Zimbabwe, 51 Fed. Reg. 29,292, 29,294 (Aug. 15, 1986); Stainless 
Steel Plate From the United Kingdom, 51 Fed. Reg. 44,656, 44,660 
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(Dec. 11, 1986). Commerce provides no explanation for the use of the 
rate of return shortfall method in this case other than the reliance 
on this Subsidies Appendix. 

The court in Ipsco, Inc., v. United States, 12 CIT——, Slip Op. 
88-54, 23-39 (May 4, 1988), considered whether a fixed rule for allo- 
cating the value of grants over time set forth in the same Subsidies 
Appendix could be used by Commerce without an explanation as to 
why the time period it provided was appropriate for that case. The 
court reasoned that “[a]bsent the existence of a properly promulgat- 
ed rule governing [Commerce’s] selection of allocation periods * * * 
[Commerce] must explain the basis for its decision based on the 
facts of this case.” Ipsco, 12 CIT at ——, Slip Op. 88-54 at 26 (citing 
Carlisle Tire & Rubber Co. v. United States, 10 CIT ——, 634 F. 
Supp. 419, 423 (1986) and the cases therein). The Jpsco court went 
on to conclude that Commerce could not apply a fixed rule set forth 
in the Subsidies Appendix independent of the particular facts of 
record. 

Like the allocation method discussed in Ipsco, the rate of return 
shortfall method as set forth in this Subsidies Appendix is an agen- 
cy statement of general or particular applicability and future effect 
designed to implement, interpret, or prescribe law or policy subject 
to the rulemaking requirements of the Administrative Procedure 
Act, 5 U.S.C. § 553 (1982), rather than an interpretive rule or gener- 
al statement of policy, procedure or practice excepted from those re- 
quirements. As in Jpsco, Commerce here has failed to provide a ba- 
sis for its decision to use the rate of return shortall method in calcu- 
lating the benefit. It may be that there are no other viable 
alternatives for measuring the benefit plaintiff derived from acqui- 
sition of SULB, but Commerce’s stated reliance on the Subsidies Ap- 
pendix indicates that none were even considered. It is too late for 
the purposes of this case for Commerce to promulgate a rule justify- 
ing the method it used since the new rule would not apply retroac- 
tively. Alhambra Foundry Co. v. United States, 12 CIT——, Slip Op. 
88-51, at 20-21 (Apr. 27, 1988). The action is remanded for Com- 
merce to reconsider the benefit at issue and to explain after recon- 
sideration its reasons for choosing the method it determines is 
appropriate. 


CONCLUSION 


The determination that Hadeed’s production of carbon steel wire 
rod benefitted indirectly from SULB’s acquisition is affirmed. The 
action is remanded for Commerce to reconsider the method of calcu- 
lating the benefit and to explain the reasons for its choice of meth- 
od after reconsideration. 

Commerce shall file its remand with the Court in 25 days of the 
date of this opinion. Hadeed will thereafter have 10 days in which 
to file a brief on the remand results with the Court. Defendant and 
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the domestic producers shall file a reply within 10 days after re- 
ceipt of Hadeed’s brief. 
So ORDERED. 


(Slip Op. 88-65) 


Maverick TuBe Corp. AND TEXx-TUBE Div., Cyctops CorpP., PLAINTIFFS v. 
UnrtTep STATES AND THE U.S. INTERNATIONAL TRADE COMMISSION, DEFEND- 
ANTS, AND IPSCO Inc. anp IPSCO Sreet INc., DEFENDANT-INTERVENORS 


Court No. 87-04-00636 


Before DeCar1o, Judge. 


The determination of the United States International Trade Commission that im- 
ports of Canadian line pipes and tube at less than fair value have not materially in- 
jured a United States industry or threatened a United States industry with material 
injury is remanded because one Commissioner’s use of a predatory pricing analysis 
and another Commissioner’s application of elasticisity estimates are not supported 
by substantial evidence and are not in accordance with law. The Court also remands 
a portion of the determination of two other Commissioners to consider whether the 
likelihood that contrary evidence will arise in a final investigation alters their as- 
sessment of material injury or threat of material injury to a United States industry. 

[Commission’s negative preliminary injury determination remanded.] 


(Decided May 24, 1988) 


Schagrin Associates (Roger B. Schagrin, Paul W. Jameson and Mark C. DelBianco) 
for plaintiff. 

Lyn M. Schlitt, General Counsel, James A. Toupin, Assistant General Counsel, 
United States International Trade Commission (Jack M. Simmons, III, for 
defendants: 

Barnes, Richardson & Colburn (Rufus E. Jarman, Jr. and Matthew J. Clark) for 
defendant-intervenors. 


DiCario, Judge: Plaintiffs move under Rule 56.1 of the Rules of 
this Court for judgment on the agency record to contest the 4-1 neg- 
ative preliminary determination of the United States International 
Trade Commission (Commission) that there is no reasonable indica- 
tion that a United States industry is being materially injured by 
reason of imports of welded carbon steel line pipes and tubes from 
Canada at less than fair value (LTFV). Certain Line Pipes and 
Tubes From Canada, Inv. No. 731-TA-375 (Preliminary), USITC 
Pub. 1965 (Mar. 1987); 52 Fed. Reg. 11,349 (Apr. 8, 1987). This Court 
has jurisdiction under 19 U.S.C. § 1516a(a)(1XC) (Supp. IV 1986) and 
28 U.S.C. § 1581(c) (1982). The Court holds, consistent with USX 
Corp. v. United States, 12 CIT ——, Slip Op. 88-30 (Mar. 15, 1988), 
that one Commissioner’s use of a predatory pricing analysis under- 
lying a 2.5 percent rebuttable presumption and another Commis- 
sioner’s elasticisity estimates are not supported by substantial evi- 
dence and are not in accordance with law. The Court also remands 
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a portion of the determination of two other Commissioners to con- 
sider whether the likelihood of contrary evidence on the “Southern 
Colorado” sale alters their assessment of material injury or threat 
of material injury. 


STANDARD OF REVIEW 


This Court will overturn a negative preliminary material injury 
determination of the Commission when it is “arbitrary, capricious, 
an abuse of discretion, or otherwise not in accordance with law.” 19 
U.S.C. § 1516a(b)\(1A) (1982). The Commission’s role in a prelimi- 
nary injury determination is to decide, based on the best informa- 
tion available to it at the time, whether there is a reasonable indi- 
cation that a domestic industry is being materially injured or 
threatened with material injury by reason of imports of the mer- 
chandise under investigation. 19 U.S.C. § 1673b(a) (1982). In Ameri- 
can Lamb Co. v. United States, 4 Fed. Cir. (T) 47, 55, 785 F.2d 994, 
1001 (1986), our appellate court affirmed the administrative inter- 
pretation of this statute as meaning that the Commission should 
reach a negative injury finding in a preliminary investigation only 
when the record as a whole contains clear and convincing evidence 
that there is no material injury or threat of material injury by rea- 
son of imports, and there is no likelihood that contrary evidence 
will arise in a final investigation. 


DIscussION 


The Commission found that the industry against which the im- 
pact of the alleged LTFV imports was to be assessed was the indus- 
try producing welded carbon steel line pipe of 0.375 inches or more 
but not over 16 inches outside diameter, classifiable under items 
610.3208 and 610.3209 of the Tariff Schedules of the United States 
Annotated. USITC Pub. 1965, at a-2. See also id. at 5-7, 27, 36-37. 
These line pipes and tubes (line pipe) are generally used to trans- 
port gas, oil, or water in pipeline or utility distribution systems. Id. 
at a-2 to a-3. Each of the Commissioners found a reasonable indica- 
tion that the domestic industry has been materially injured, id. at 
12, 30, 38, 50, but four of the five Commissioners voting found that 
the material injury was not caused “by reason of” imports of Cana- 
dian line pipe. Plaintiffs assert that the Chairman and Vice-Chair- 
man used improper economic analyses, and that two of the other 
Commissioners reached incorrect conclusions of fact. 


I. Rebuttable 2.5 Percent Presumption 


In determining whether there is a reasonable indication that a 
United States industry is materially injured or threatened with ma- 
terial injury by reason of imports, the Commission is directed to 
consider as a factor the volume of imports of the merchandise 
which is the subject of the investigation. 19 U.S.C. §§ 1671b(a) and 
1677(7\B\i) (1982). In evaluating the volume of imports, the Com- 
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mission is instructed to “consider whether the volume of imports of 
the merchandise, or any increase in that volume, either in absolute 
terms or relative to the production or consumption in the United 
States, is significant.” 19 U.S.C. § 1677(7)(C\i) (1982). 

To “give effect” to 19 U.S.C. § 1677(7\C i), the Commission Chair- 
man employed “a rebuttable presumption that an import penetra- 
tion ratio, after cumulating imports as required, of less than 2.5 
percent of apparent U.S. consumption is too small'to be a cause of 
material injury and that any increase in the import penetration to 
less than 2.5 percent is too small to constitute a threat of material 
injury.” USITC Pub. 1965, at 31-32. The Chairman stated that 
“{t]his presumption can be rebutted by showing that both domestic 
supply and demand for the product are inelastic.” Id. at 32 (empha- 
sis in original). A footnote refers tc three determinations “[flor a 
complete discussion of the rationale behind this 2.5 percent pre- 
sumption.” Jd. at n.12. An examination of the determinations cited 
as support reveals that the “2.5 percent presumption” is based upon 
a predatory pricing analysis more akin to antitrust than antidump- 
ing. See, e.g., Certain Welded Carbon Steel Pipes and Tubes for the 
People’s Republic of China, Inv. No. 731-TA-292 (Final), USITC 
Pub. 1885, at 17-28 (Aug. 1986) (Additional Views of Chairman 
Liebeler); Certain Welded Carbon Steel Pipes and Tubes from Thai- 
land and Venezuela, Inv. No. 701-TA-242 (Preliminary), USITC 
Pub. 1680, at 19-30 (Apr. 1985) (Separate Views of Vice Chairman 
Liebeler). See also DeGrandis, Proving Causation in Antidumping 
Cases, 20 Int’] L. 563, 586-88 (1986); Jameson, Recent International 
Trade Commission Practice Regarding the Material Injury Stan- 
dard: A Critique, 18 Law & Pol’y in Int’] Bus. 517, 548 (1986). This 
predatory pricing analysis was recently analyzed and rejected in 
USX Corp. v. United States, 12 CIT ——, Slip Op. 88-30, at 5-17 
(Mar. 15, 1988). Consistent with the holding in USX Corp., the 
Court finds that predatory pricing analysis underlying the 2.5 per- 
cent presumption is not based on substantial evidence and is not in 
accordance with law. 


II. Causation Analysis Based on an Elasticity Estimate 


Like the Chairman, the Vice Chairman determined that the do- 
mestic industry was materially injured. The Vice Chairman also 
found that the injury was not by reason of Canadian imports. 

In her individual views, the Vice Chairman stated: 


To analyze the effects of dumped imports on the domestic in- 
dustry, it is necessary to consider, among other key factors, the 
import penetration ratio of the dumped imports and the alleged 
dumping margin. 

USITC Pub. 1965, at 38. She noted that the market shares of line 
pipe from Canada were 1.0 percent in 1984, 0.7 percent in 1985, and 
1.1 percent in 1986, and that the average alleged dumping margin 
was 44.3 percent. Id. at 39. The Vice Chairman then made a num- 
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ber of assumptions. First, she assumed that the entire dumping 
margin was passed through to reduce the price of the imports. Sec- 
ond, she assumed that without dumping, imports from Canada 
would have been priced almost 50% higher, and would therefore 
have been priced out of the market. Third, she assumed that the 
United States industry would supply all of the line pipe that the 
Canadians would have supplied. Jd. at 40-41. Using these assump- 
tions, the Vice Chairman calculated that the dumped imports from 
Canada reduced shipments from United States producers by at most 
1.9 percent. Jd. at 41. 

The Vice Chairman next stated that “{i]t is also possible to deter- 
mine an upper bound for the degree to which the dumped imports 
suppressed domestic prices.” Jd. (emphasis in original). To calculate 
this figure, she used a supply elasticity estimate for the United 
States basic steel industry based on 1956-76 data, which “indicates 
that a 1 percent increase in domestic price will produce at least a 
3.5 percent increase in the quantity supplied by domestic produc- 
ers.” Id. From this bit of information, she concluded that “a 1.9 per- 
cent increase in demand for domestic product will lead to an in- 
crease in domestic price of only 0.6 percent.” Jd. at 41-42. The com- 
bined effect of the increased sales and increased price from the 
elimination of the Canadian product from the market would be 2.5 
percent of the U.S. industry’s revenue, from which the Vice Chair- 
man concluded that “the adverse effects of dumped imports from 
Canada on the domestic industry were too small to be a cause of 
material injury to that industry.” Jd. at 43. 

Plaintiffs argue that the Vice Chairman’s error is not in consider- 
ing elasticity, but in trying to precisely calculate the degree of elas- 
ticity using information which was not collected during the investi- 
gation and which has no bearing on the line pipe industry. 

This Court has approved the use of valid economic models to as- 
sist the Commission in its causation analysis. USX Corp. v. United 
States, 12 CIT ——, Slip Op. 88-30 at 19 (Mar. 15, 1988); Alberta 
Pork Producers’ Mktg. Bd. v. United States, 11 CIT ——, 669 F. 
Supp. 445, 461-65 (1987). Although the Commission does not need to 
establish the accuracy of elasticity estimates to a scientific degree of 
certainty before they may be used, this does not preclude a require- 
ment that some threshold degree of reliability be established in the 
record if commissioners rely almost exclusively on these estimates 
in fulfilling their statutory task. USX Corp., 12 CIT at ——, Slip Op. 
88-30 at 20. 

The same 3.5 precent elasticity estimate that the Vice Chairman 
used in this determination was recently rejected as non-reliable and 
thus legally flawed in USX Corp. v. United States, 12 CIT ——, Slip 
Op. 88-30 at 17-23 (Mar. 15, 1988). 

Drawing upon Alberta Pork Producers’, the USX Corp. court first 
noted that expert testimony and adversarial participation in the ad- 
ministrative process help assure the basic reliability of the elastici- 
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ty estimates upon which commissioners may wish to rely. In USX 
Corp., however, the 3.5 elasticity estimate was applied without seek- 
ing input from any of the parties. As in USX, the 3.5 elasticity esti- 
mste was applied in this preliminary determination without oppor- 
tunity for the parties to comment or present evidence on its 
reliability. 

With the court proceedings as the first opportunity for the parties 
in USX Corp. to comment on the reliability of the 3.5 elasticity esti- 
mate, the court found that it is based on data compiled decades ago 
and without other support could not reliably establish assumptions 
about the state of the current steel industry given subsequent tech- 
nological advances and other changes in the industry. The court 
also found the 3.5 estimate to refer the carbon steel industry in gen- 
eral, but there was no evidence in the USX record to indicate why 
an estimate for the carbon steel industry in general could be used to 
reach conclusions regarding only the cold-rolled plate and sheet seg- 
ment of that industry. 

As in USX, there is no support in this record to establish the reli- 
ability of the underlying data compiled decades ago. Furthermore, 
the study underlying the 3.5 estimate limits itself by stating that 
“{cjonclusions based on the price behavior, cost conditions, and in- 
ternational competitives of the U.S. carbon steel industry cannot be 
extended to the specialty steel industry.” R.W. Crandall, The U.S. 
Steel Industry in Recurrent Crisis 5 (1981). Plaintiffs have argued to 
this Court that “[lJine pipe producers are not in the same industry 
as the basic steel industry—they are customers of that industry, 
buying the hot-rolled coil to weld into pipe.” Plaintiffs’ Brief, at 
54-55 (emphasis original). The record contains no evidence why 
these estimates for the carbon steel industry apply to line pipe pro- 
ducers. In Alberta Pork, this Court rejected reliance upon estimates 
that did not describe the specific product under investigation. 

Following USX Corp., the Court finds that the use of the 3.5 per- 
cent elasticity estimate in this determination is not based on sub- 
stantial evidence and is not in accordance with law. 


III. Commissioners Lodwick and Rohr 


Plaintiffs argue that Commissioners Lodwick and Rohr ignored 
the factual record and reached a determination that is arbitrary 
and capricious, constitutes an abuse of discretion, and is not in ac- 
cordance with law. 


A. Lost Sales 


Commissioners Lodwick and Rohr found no volume effects of im- 
ports, no significant underselling or pattern of price leadership, no 
adverse effects on profitability, and stated that in the absence of 
any alleged price suppression or price depression the plaintiffs’ case 
is “reduced to an analysis of the individual sales transactions alleg- 
edly lost to Canadian imports on account of price.” USITC Pub. 
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1965, at 20. Commissioners Lodwich and Rohr found that the Unit- 
ed States industry lost four sales to a Canadian producer, IPSCO, 
but that these sales were lost for reasons other than price. Plaintiffs 
argue that Commissioners Lodwick and Rohr reached incorrect con- 
clusions on these four sales. 

An examination of evidence of lost sales could help establish that 
“put for” the imports at less than fair value, the buyer would have 
purchased the domestic product. DeGrandis, Proving Causation in 
Antidumping Cases, 20 Int’l L. 563, 568 (1986). However, lost sales 
alone do not mandate an affirmative finding of injury; rather the 
Commission must determine whether lost sales, together with other 
factors, indicate a causal nexus between the imports at less than 
fair value and material injury to the domestic industry. Lone Star 
Steel Co. v. United States, 10 CIT ——, 650 F. Supp. 183, 186 (1986). 


1. The Mountain Fuel Sale 


The most substantial transaction concerned was Mountain Fuel 
Supply Company of Salt Lake City, Utah, a public utility which 
solicited bids for two sizes of pipe. USITC Pub. 1965, at 20. USX 
Corp. (formerly U.S. Steel Co.), a United States industry, submitted 
the lowest price bid on both sizes of pipe but could not guarantee a 
delivery date because workers at the USX Mill in Provo, Utah were 
on strike. The record indicates that Mountain Fuel waited as long 
as possible before awarding the contract in hopes that the work 
stoppage would end and that this United States producer could ful- 
fill the order. Pub. Doc. 23 at appendix 2; Conf. Doc. 9 at a—42. 

Meanwhile, a third party inspector hired to evaluate the ability 
of the second lowest domestic bidder to supply part of the contract 
questioned the ability of this domestic producer to meet Mountain 
Fuel’s product requirements in quantity and quality. Conf. Doc. 10 
at 5-6, Conf. Doc. 9 at a-38, a-42 to a-44; Pub. Doc. 23 at appendix 
2; Pub. Doc. 16 at 57-58. 

The record contains evidence that Mountain Fuel was facing time 
pressures to meet its construction schedule and awarded the con- 
tract to the Canadian producer which could fulfill the contract re- 
quirements under the time schedule. Pub. Doc. 14 at exhibit 2. Com- 
missioners Lodwick and Rohr found the Canadian producer re- 
ceived the order “for non-price reasons.” USITC Pub. 1965, at 21. 

The record shows that the strike at USX precluded USX from 
supplying the pipe in a timely fashion. The Court finds it reasona- 
ble for Commissioners Lodwick and Rohr to conclude that the do- 
mestic industry lost the contract for this non-price reason. 

Plaintiffs argue that Commissioners Lodwick and Rohr failed to 
address the existence of the other domestic bidders, which plaintiffs 
argue lost the contract to the Canadians on the basis of price. Conf. 
R. Doc. 9 at attachments; Conf. R. Doc. 10 at a—41 n.2. 

Defendants reply that the plaintiffs’ position is fallacious because 
it is based on a comparison of. prices for both materials and trans- 
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portation (i.e., f.o.b.). Defendant argues that because transportation 
over the Rocky Mountains to Utah from Texas mills would be more 
expensive than transportation from Canada with no intervening 
mountains, the fact that the Canadian prices on a delivered basis 
are lower than those for certain domestic producers does not imply 
that the price of Canadian line pipe, net of transportation costs, is 
necessarily lower. Defendants’ Brief, at 33-34. The Commission ar- 
gues that the antidumping laws cannot be used to penalize Canadi- 
an producers because they are located closer to a United States cus- 
tomer and thus have a competitive economic advantage in lower 
transportation costs. See British Steel Corp. v. United States, 8 CIT 
86, 95-96, 593 F. Supp. 405, 412-13 (1984). 

The Court does not reach the question of whether the record con- 
tains sufficient evidence to support the claims that the Canadians 
have a competitive economic advantage in lower transportation 
costs. Based on the evidence that one domestic producer was on 
strike and another was found unable to satisfy the contract require- 
ments, and with the evidence that the buyer’s time constraints 
made it infeasible to search out other domestic producers, it was 
reasonable for Commissioners Lodwick and Rohr to find that the 
Mountain Fuel sale on a basis other than price, even without ad- 
dressing the other domestic producers. “The Commission need not 
discuss every issue raised in its determination even though it has 
been raised at the administrative level.” Empire Plow Co. v. United 
States, 11 CIT ——, 675 F. Supp. 1348, 1354 (1987). 


2. The Henderson, Colorado Sale 


A distributor in a suburb of Denver, Colorado sought out the Ca- 
nadian producer as an alternative source of supply and placed a 
small trial order for pipe “so long as IPSCO met prevailing domestic 
prices.” Conf. Doc. 8, Appendix 4; USITC Pub. 1965, at 21-22. Com- 
missioners Lodwick and Rohr concluded that because there was no 
request for bids from any domestic producer, there was no sale lost 
by the domestic industry. USITC Pub. 1965, at 22. The Commission- 
ers also found that with the shutdown of mills in Colorado and 
Utah, the distributor was highly reasonable to search for alternate 
sources of supply, given the distances from that purchaser to most 
other domestic purchasers. Id. The Court finds it reasonable for 
Commissioners Lodwick and Rohr to conclude that this small trial 
order to test a new source of supply at prices prevailing in the Unit- 
ed States was not a sale lost to the domestic industry on the basis of 
price. 

3. The “Southern Colorado” Sale 

Plaintiffs argue that a “Southern Colorado” contract was 

awarded to a Canadian producer even though a United States pro- 


ducer submitted a lower bid, and cite evidence in the record that 
this was a sale lost to the domestic industry on the basis of price. 
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Pub. Doc. 23, at 22, 62-63; Conf. Doc. 9 at a—44. Commissioners 
Lodwick and Rohr found evidence in the record to show that the Ca- 
nadian producer was awarded the contract because it could meet 
delivery requirements. USITC Pub. 1965, at 22, citing Pub. Doc. 16, 
at 63-63 (transcript). The Commissioners’ determination cited only 
to the transcript, and not to the business proprietary evidence upon 
which plaintiffs rely. 

Plaintiffs argue there is a strong likelihood that contrary evi- 
dence will surface in a final investigation. 

The record expressly states that the evidence upon which the 
Commissioners relied is “not certain.” Pub. Doc. 23, at 22; Conf. 
Doc. 6, at 22. There is thus a likelihood that contrary evidence will 
arise in a final investigation. Under American Lamb, 4 Fed. Cir. (T) 
at 55, 785 F.2d at 1001, the Commission should make a negative in- 
jury finding in a preliminary investigation only when there is no 
likelihood that contrary evidence will arise in a final investigation. 
However, it is by no means certain that even if the “Southern Colo- 
rado” sale is found to be an additional lost sale that it would suffi- 
ciently change the Commissioners’ overall assessment of material 
injury or threat of material injury caused by reason of imports. As 
already noted, lost sales alone do not mandate an affirmative injury 
determination. Lone Star Steel Co., 10 CIT at ——, 650 F. Supp. at 
186. 


Given that the record plainly labels the only evidence relied upon 
as “not certain” when the plaintiff has cited evidence to the contra- 
ry in the confidential record, the Court remands this portion of the 
Commissioners’ determination to consider whether the likelihood 
that contrary evidence will arise in a full investigation changes the 
Commissioners’ assessment of material injury or threat of material 


injury. 


4. The Total Petroleum Sale 


Commissioners Lodwick and Rohr found that the Canadian pro- 
ducer’s distributor won a contract for 1600 tons of 10-3/4” line pipe 
on the price basis of the total package, which included coating and 
delivery to the installation site. The two Commissioners found no 
lost sale because “the prices offered by IPSCO and Lone Star to 
their distributors were approximately equal.” USITC Pub. 1965, at 
22. 

Plaintiffs complain that Commissioners Lodwick and Rohr did 
not address the existence of other domestic bidders. 

As noted, the Commission need not discuss every issue raised in 
its determination even though it has been raised at the administra- 
tive level. Empire Plow Co., 11 CIT at ——, 675 F. Supp. at 1354. 
The record supports a finding that each of the domestic bids was 
non-responsive. Conf. Doc. 9 at a-44. Based on the record, the Court 
finds it reasonable for Commissioners Lodwick and Rohr to discount 
this transaction. 
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B. Price Undercutting 


The Commission considers price undercutting as a factor in exam- 
ining the price effects of imports under investigation. 19 U.S.C. 
§ 1677(7)\(C\iiT) (1982); 19 C.F.R. § 207.26(b)(2)(i-ii) (1987). Commis- 
sioners Lodwick and Rohr found “no significant underselling or pat- 
tern of price leadership” by Canadian imports. Plaintiffs argue that 
pricing data in the record showed that Canadian prices were lower 
in five of seven instances. See USITC Pub. 1965, at 53. As a strict 
percentage, plaintiffs argue that underselling in 71% of the in- 
stances hardly seems like “no significant underselling,” and assert 
that the determination of the two Commissioners is arbitrary, capri- 
cious, and not in accordance with law. 

The record indicates Canadian underselling in three of five in- 
stances. Pub. Doc. 28, at 5; Conf. Doc. 9, at a—41. The statute directs 
the Commission to consider whether 

(I) there has been significant price undercutting by the im- 
ported merchandise as compared with the price of like products 
of the United States, and 

(II) the effect of imports of such merchandise otherwise de- 
presses prices to a significant degree or prevents price in- 
— which otherwise would have occurred, to a significant 

egree. 


19 U.S.C. § 1677(7)(C\ii) (1982) (emphasis added). 


The legislative history is consistent with the express language of 
the statute: 


With respect to prices in the United States of the like prod- 
uct, the [Commission] would consider whether there has been 
any significant price undercutting by the imported merchan- 
dise, and whether such imports have depressed or suppressed 
such prices to a significant degree 


S. Rep. No. 249, 96th Cong., Ist Sess. 87 (1979), reprinted in 1979 
U.S. Code Cong. & Admin. News 473 (emphasis added). The report 
of the Committee on Ways and Means of the House of Representa- 
tives is similar: 
With regard to price effect, the [Commission] shall consider 
whether domestic prices are being significantly undercut or 
suppressed. 


H.R. Rep. No. 317, 96th Cong., 1st Sess. 73 (1979). 

Commissioners Lodwick and Rohr noted the general price trends 
for line pipe products and found a mixed pattern of underselling 
and overselling when the prices of Canadian imports were com- 
pared with domestic prices. The Commissioners stated “[t]here is no 
discernible pattern of price 1eadership by the imports from Cana- 
da.” USITC Pub. 1965 at 18. These Commissioners found it particu- 
larly significant that the domestic producers were “unaware of di- 
rect instances of price depression or price suppression due to im- 
ports of line pipe from Canada, although line pipe producers other 
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than petitioners may have experienced such price effects.” Id. at 
18-19, citing Pub. Doc. 1 at 13 (petition). The Commissioners noted 
that no other domestic producer provided any allegations of price 
suppression or depression or any evidence that would support an in- 
ference of price suppression or depression. Jd. at 19. The Commis- 
sioners also noted that there was no other evidence of price suppres- 
sion or depression. Defendant argues that the Commission is enti- 
tled to find that the lack of such allegations by parties who should 
know the market well is particularly persuasive. Defendants’ Brief 
at 28. 

The Commissioners also turned to the issue of the unit value of 
imports, a matter of particular concern to plaintiffs during the in- 
vestigation because the plaintiffs had relied heavily on falling unit 
values during 1985 and 1986. Pub. Doc. 1 at 9, 10. The Commission’s 
information showed that the unit value of Canadian exports to the 
United States increased sharply from 1984 to 1985 and then de- 
creased from 1985 to 1986, achieving a level below that of 1984. 
USITC Pub. 1965 at 19. As Commissioners Lodwick and Rohr 
stated, 


[t]hese data should not be examined in a vacuum, however. 
Unit values per ton for all imports generally increased from 
1984 to 1985 and declined from 1985 to 1986. Unit values = 
ton for U.S. producers’ domestic shipments decreased from 1 

to 1985 and again from 1985 to 1986. Unit values from Canada 
were below those of domestic producers in 1984 and 1986, but 
were significantly higher than that of domestic producers in 
1985. Although petitioners apparently believe that the decline 
from 1985 to 1986 led to decreasing prices on imports from Can- 
ada and to individual transactions lost by the domestic industry 
because of the price of the allegedly [less than fair value] im- 
ports, the record does not bear this out. 

In the first place, the financial data do not reveal harm by 
reason of the prices of the imports. The relationship of price to 
cost of goods sold for the domestic industry has improved appre- 
ciably, with reported gross margins on line pipe operations in- 
creasing 16.6 percentage points from 1984 to 1986. 

In the second place, as we have found no volume effects of 
the imports, no significant underselling or pattern of price lead- 
ership, no adverse effects on profitability, ard as petitioners 
have not alleged any price suppression or price depression, peti- 
tioners’ injury case is reduced to an analysis of the individual 
sales transactions allegedly lost to Canadian imports on ac- 
count of price. 


USITC Pub. 1965, at 19-20 (footnotes omitted). The sales allegedly 
lost on the basis of price are those which have already been discuss- 
ed. The Court also notes that the presence of even significant price 
undercutting would not necessarily give decisive guidance with re- 
spect to the Commissioner’s determination of material injury. 19 
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U.S.C. § 1677(7)(E)(Gi) (1982); accord Lone Star Steel Co., 10 CIT at 
——, 650 F. Supp. at 186. 

The Court finds it reasonable and according to law for Commis- 
sioners Lodwick and Rohr to go beyond merely identifying the pres- 
ence of underselling te consider whether that underselling is signifi- 
cant in determining whether there is a causal nexus between im- 
ports and injury. The Court does not accept plaintiffs’ argument 
that the presence of underselling establishes its significance. 


C. Threat Of Material Injury By Reason Of Increased Imports 


Commissioners Lodwick and Rohr found no threat of material in- 
jury by reason of increased imports because the increase in Canadi- 
an imports was attributable to a strike at USX mills in the Rocky 
Mountain area. USITC Pub. 1965, at 25; Plaintiffs’ Brief, at 28. 
Plaintiffs argue that the Commissioners failed to recognize that the 
USX strike presented an ideal opportunity for domestic producers 
other than USX to sell in the Rocky Mountain region. 

The record shows that a number of mills closed in 1986. Lone 
Star Steel’s mill in Fort Collins, Colorado closed in the fall of 1986, 
apparently before the asserted surge in imports. USITC Pub. at 16. 
The mill remained closed “due to lack of business.” Jd. at 16-17, cit- 
ing Pub. Doc. 16 at 25 (Transcript). Commissioners Lodwick and 
Rohr noted that there was no evidence of record that the shutdown 
of the Fort Collins mill was caused by imports from Canada, nor 
was there any allegation to that effect. Jd. at 17 n.52. The mill of 
Kaiser Pipe and Casing in Fontana, California ceased production in 
mid-1986, and remained closed pending and engineering study to 
determine the required capital investment to renovate the facility. 
Id. at n54. Finally, the work stoppage at USX brought production at 
the mill in Provo, Utah to a halt. Jd. at 11, 17. 

The Court finds it reasonable for the Commissioners to discount 
an increase in imports when they found, based upon the evidence in 
the record, that the increase in Canadian imports is attributable to 
the closing of pipe mills in the western United States for reasons 
unrelated to imports. 


CoNCLUSION 


This matter is remanded to the Commission for further considera- 
tion consistent with this opinion. The Commission shall file its deci- 
sion on remand within 30 days. Plaintiffs will have 20 days after re- 
ceipt of the decision on remand to respond. Defendants and defend- 
ant-intervenors may reply within 10 days of receipt of the plaintiffs’ 
response. 
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